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IN THE HIGH COURT OF KARNATAKA
AT BENGALURU

Dated this the 13t day of March, 2017
PRESENT:

THE HON’BLE MR SUBHRO KAMAIL MUKHIRJELE,
CHIEF JUSTICE

AND
THE HON’BLE MR JUSTICE BUDIHAL R B

Writ Petition No. 5962 of 2016 (GM-MM-C);
Writ Petition No. 11442 of 2016 (GM-MM-C); and
Writ Petition Nos. 11440-11441 of 2016 (GM-MM-C)

In Writ Fetiiion No. 5962 of 2016
BETWEEN:

M/S OBULAPURAM MINING COMPANY PVT LTD

NO.6/4), RAGHAVACHARI ROAD

BELLAKY, KARNATAKA-583101

REPRESENTED BY ITS DIRECTOR ... PETITIONER

|By Sri Sudhir Nandrajog, Senior Advocate
a/w Sri Mayank Jain, Advocate)

JOINT DIRECTOR

DIRECTORATE OF ENFORCEMENT
GOVERNMENT OF INDIA
BANGALORE-560001

2. UNION OF INDIA
MINISTRY OF FINANCE
THROUGH DIRECTOR
ENFORCEMENT DIRECTORATE
LOK NAYAK BHAWAN
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7™ FLOOR, KHAN MARKET
NEW DELHI-110001

3. MINISTRY OF MINES
GOVERNMENT OF INDIA
THROUGH SECRETARY (MINES)
SHASTRI BHAWAN
DR RAJENDRA PRASAD ROAD
NEW DELHI-110001

4. MINISTRY OF ENVIRONMENT
FOREST AND CLIMATE CHANGE
THROUGH ITS SECRETARY
INDIRA PARYAVARAN BHAVAN
JORBAGH ROAD
NEW DELHI-110003
INDIA . RESPONDENTS

[By Sri Krishna & Dixit, ASG, for R-2 to 4;
R-1 is served and unrepresented]

THIS PETITION IS FILED UNDER ARTICLES 226 AND 227 OF
THE CONSTITUTION OF INDIA, PRAYING TO QUASH THE ECIR
DATED 22.9.201C AT ANNEXURE-B PASSED BY R-1, PROVISIONAL
ATTACHMENT ORDER DATED 4.12.2012 AT ANNEXURE-G PASSED
BY k-1 AND COMPLAINT U/S. 5[5] OF THE ACT AT ANNEXURE-D
DATED 1i7.12.2012 FILED BY R-1 AND PROCEEDINGS UNDER
PMLA, 2002 AGAINST THE PETITIONER. AND ETC.

In Writ Petition No. 11442 of 2016:
BETWEEN:

M /S BRAMHANI INDUSTRIES LTD

PLCT NO. 1121, S. NO. 403/1

ROAD NO. 54, JUBILEE HILLS

HYDERABAD, ANDHRA PRADESH-516 434

REP. BY ITS DIRECTOR

G PRAKASH REDDY

AGE 31 YEARS ... PETITIONER

[By Sri Sudhir Nandrajog, Senior Advocate
a/w Sri Mayank Jain, Advocate)



AND:

AT ANNEXURE-E FILED BY R-1;
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JOINT DIRECTOR

DIRECTORATE OF ENFORCEMENT
GOVERNMENT OF INDIA
BANGALORE ZONAL OFFICE

9/1, STATE BANK ROAD
BANGALORE-560 001

UNION OF INDIA

MINISTRY OF FINANCE
THROUGH DIRECTOR
ENFORCEMENT DIRECTCRATE
LOK NAYAK BHAWAN

7TH FLOOR, KHAN MARKET
NEW DELHI

MINISTRY Oit MINES
GOVERKMENRT OF INDIA
THROUGIH SECKETARY (MINES;
SHASTRI BHAWAN

DR. RAJENDRA PRASAD ROAD
NEW DELE-11C 001

MINJISTRY GF ENVIRONMENT
FOREST AND CLIMATE CHANGE
THROUGH ITS SECRETARY
INDIRA PARYAVARAN BHAVAN
JORBAGH ROAD

NEW DEI.HI-110 003

INDIA

[By Sri Krishna S Dixit, ASG]

RESPONDENTS

THIS PETITION IS FILED UNDER ARTICLES 226 AND 227 OF
THE CONSTITUTION OF INDIA, PRAYING TO QUASH THE ECIR AT
ANNEXURE-C PASSED BY R-1; COMPLAINT U/S 5(5) OF THE ACT

PROVISIONAL ATTACHMENT

ORDER NO. 8/2012 DATED 04.12.2012 AT ANNEXURE-B PASSED

BY R-1 AND PROCEEDINGS UNDER PMLA 2002

PETITIONER, AND ETC.

AGAINST THE
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In Writ Petition Nos. 11440-11441 of 2016
BETWEEN:

1. G LAKSHMI ARUNA
W /O SHRI GALI JANARDHANA REDDY
ERSTWHILE PARTNER
M/S ASSOCIATED MINING COMPANY
R/O NO. 8, ASHOK NAGAR
HAVAMBHAVI, BELLARY
KARNATAKA-580 101

2. SHRI GALI JANARD{IANA REDDY
S/0 G CHANGAREDDY
ERSTWHILE PARTNER
M/S ASSOCIATED MiNING COMPANY
R/AT NO. 8, ASHOK NAGAR
HAVAMBHAVI, BELLARY-580 101

(PRESENTLY BANGAILORE) ... PETITIONERS

[By Sri Suadhir Nandrajcg, Senior Advocate
a/w Sri Mayank Jain, Advocate)

AND:

1. DEPUTY DIRECTCOR
DIRECTORATE OF ENFORCEMENT
GOVERNMENT OF INDIA
3RD FLOOR, "B" BLOCK
BMTC-TTMC, SHANTHINAGAR
XK.H. ROAD, BANGALORE-560 027.

2. UNION OF INDIA
MINISTRY OF FINANCE
THROUGH DIRECTOR
ENFORCEMENT DIRECTORATE
LOK NAYAK BHAWAN
7TH FLOOR, KHAN MARKET
NEW DELHI.

3. MINISTRY OF MINES
GOVERNMENT OF INDIA
THROUGH SECRETARY (MINES)
SHASTRI BHAWAN, DR. RAJENDRA PRASAD ROAD
NEW DELHI-110 001
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4. MINISTRY OF ENVIRONMENT
FOREST AND CLIMATE CHANGE
THROUGH ITS SECRETARY
INDIRA PARYAVARAN BHAVAN
JORBAGH ROAD
NEW DELHI-110 003
INDIA. RESPONDRENTS

[By Sri Krishna S Dixit, ASG]

THESE PETITIONS ARE FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA, PRAYING TO QUASH
ORIGINAL COMPLAINT NO. 293/2014 DATED 11.04.2014 AT
ANNEXURE-C AND PROVISIONAL ATTACHMENT ORDER  NO.
7/2014 DATED 25.03.2C14 AT ANNEXURE-B AND PROCEEDINGS
UNDER PMLA, 2002 AGAINST THE PETITIONERS AND ETC.

THESE PETiTIONS CCMING ON FOR HEARING, THIS DAY,
THE CHIEF JUSTICE MADE THE FOLLOWING:-

ORDER

By consent of the learned advocates appearing for the
parties, all these writ petitions are taken up for hearing
together, as similar questions of law are involved in these
writ petitions, in order to avoid a conflicting judicial
opinion. We are also informed that facts are, almost,
identical.

However, for the sake of convenience, we are dealing

with the facts in relation to Writ Petition No 5962 of 2016.
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2. Writ Petition No 5962 of 2016 is filed challeniginng the
action of the authorities in lodging and enforcing of an
Enforcement Case Information  Report, being No
ECIR/83/BZ/2010, dated September 2Z, 2010, and an
order of attachment, both provisicnal and final, under the
provisions of the Prevention of Money Laundering Act,

2002 [for short, the PML Act].

3. Mr Sudhir Nandiajog, learned senior advocate,
appearing in support of the writ petitioner, raised a short,
but interesting point. He submits that the offences
alleged against the writ petitioner are not scheduled
offences under the PML Act, and, therefore, the writ
petitioner could not be prosecuted under the provisions of

the PML Act.

4. Mr Sudhir Nandrajog draws our attention to the
ECIR at Annexure-B to the writ petition. Our reading of
the allegations is that this writ petitioner acquired 17.59

lakh MT of iron ore by extracting the same from outside
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the leased area and, thus, committed the offences under
Sections 120B, 420 and 411 of the Indian Penal Cecde and
Sections 13(2) read with Secticns i3(1j(d) and 13{1)(e} of
the Prevention of Corruption Act, 1988 [for shert, the PC
Act]. However, in the final order of attachhment, it is
alleged that 29.32 MT iron ore were extracted from outside

the leased area.

3. Mr Nandrajog, asuomits that those offences were
included as scheduled oftences only on June 1, 2009. He
draws our attention to page 225 of the paperbook to show
that the alleged offences were allegedly committed between
June 21, 2007 and May 15, 2009. Therefore, he submits
that all the offences were allegedly committed prior to the

coming irito operation of the amendment to the PML Act.

6. Section 2(p) of the PML Act defines that ‘money
laundering’ has the meaning assigned to it in Section 3.
Section 2(u) provides that the ‘proceeds of crime’ means

any property derived or obtained directly or indirectly, by
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any person as a result of criminal activity relating to a
scheduled offence or the value of any such property.
Section 2(y) defines the ‘schedule oftence’ as (i) the otfences
specified under Part A of the Schiedule; or {ii) the offences
specified under Part B of the 3chedule, if the total value
involved in such offences is thirty lakh rupees or more; or

(iii) the offences specified urn:der Part T of the Schedule.

7. Mr Sudhir Nandrajeg, further, draws our attention to
the provisicns of the Prevention of Money Laundering
(Amendment) Act, 2009, by which, the offences under
Sections 1208, 420, 411 and 471 of Indian Penal Code and
the provisions of the Prevention of Corruption Act, 1988,
were included as the scheduled offences. At page 87 of
the paperibcok, a copy of the notification issued by the
Union Government is produced. It provides that the
amended provisions of the PML Act, as amended by the
Prevention of Money Laundering (Amendment) Act, 2009,
would come into operation on the appointed date, that is,

June 1, 2009.
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8. Mr Krishna S Dixit, learned assistant solicitor
general, referring to Section 5 of the PML Act, vehementiy,
submits that the proceedings must continue, as the
offences alleged against the writ petitioner are all civii in
nature and, therefore, PML Act could be invoked with
retrospective effect for the offences committed prior to

June 2009.

9. We nave bestowed our attention to the submissions
made by the learned senior counsel appearing for the writ
petitioner and the Iiecained assistant solicitor general

appecaring for the respondent-authorities.

16.. It can be seen from the records that all the offences
allegedly committed by the writ petitioner were earlier to
the insertion of the provision in the schedule of the
Prevention of Money Laundering (Amendment) Act, 2009,

and as such, they have no application.

11. Therefore, the Enforcement Case Information Report

and the order of attachment are without jurisdiction and
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are liable to be quashed. As we have, already, held that
the writ petitioner cannot be prosecuted ior the offences
alleged, as they are not the scheduled offencea under the
PML Act. Those offences under the Mines and Geology
(Development and Regulation) Act, 1957, the Forest
(Conservation) Act, 1580, the indian Penal Code and the
Prevention of Corruption Act, 1938, were included in the
PML Act declaring them as scheduled offences only with
effect from June 1, 290092. Hence, the Enforcement
Directorate could not have invoked the provisions of the

PML Act with retrospective effect.

12. The petiticner cannot be tried and punished for the
ofiences under the PML Act when the offences were not
inserted iri the schedule of offences under the PML Act.
This wold deny the writ petitioner the protection provided
under clause (1) of Article 20 of the Constitution of India.
Article 20(1) of the Constitution of India prohibits the

conviction of a person or his being subjected to penalty
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for ex-post facto laws. Consequently, the order of
attachment is, also, liable to be set aside.

Re: Writ Petition Nos. 11440-7.1441 of 2C16:

13. However, there is a slight ditference in the case of
writ petitioners in these writ petitions. Here, the first
petitioner has, since, been discharged and, therefore, the
writ petition as against the first petitioner has become

infructuous.

14. In so far as the second petitioner is concerned, the
allegation is that he hes committed theft of 24,00,000 MT
of iron ore by illega! mining, when his own quarry was not
uricer operatioi. It is, also, alleged against this writ
petiticner that he had sold the iron ore outside and
thereby illegally acquired a sum of I 480 crore [Rupees

four hundred and eighty crore] only.

15. Mr Sudhir Nandrajog, learned senior advocate,

appearing in support of the writ petitioners, has taken a
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short point, contending that the allegation of theft or iilegal

mining is not a scheduled offence under the PML Act.

16. As the offence of theft is not a scheduled ofience
under the PML Act, by applying the same principles as we
have taken above, we find nc merit iri the initiation of
proceedings against tie petitioners in these writ petitions
under the amended PML Act. Hence, the action taken
against them under the said Act is, also, liable to be

quashed.

17. In additiori to the aforesaid submissions, Mr
Nandrajog, learned senior advocate appearing for the writ
petitioners in all these writ petitions, submits that till date,
no proceeding was advanced against the writ petitioners
far less to say about any conviction against the writ
netitioners He submits that in the absence of conviction,

there could not have been a final order of attachment.

18. An ECIR can, only, be registered once there has been

a conviction and a judicial conclusion has been arrived at
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as to the quantum of proceeds of that crime. it is only
upon a conviction by a trial court in the predicate offence

the accused could be investigated upon accordingly.

19. We, therefore, allow =all these writ petitions &and
quash the action initiated against all these writ petitioners
by the enforcement authorities. We, also, quash the

attachment orders passed against the writ petitioners.

20. There wili be no order as te costs.

Sd/-
CHIEF JUSTICE

Sd/-
JUDGE
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