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1. Heard  Mr.  Aloke  Kumar  for  the  revisionist  and  Mr.  B.K.  Pandey,

learned Additional Chief Standing Counsel for the opposite party. 

2. The present revision has been filed against the judgement and order

dated 10.12.2021 passed by Commercial Tax Tribunal in Second Appeal No.

47 of 2021 (A.Y. 2015-16).

3. At present learned counsel for the revisionist presses only question of

law no. (A) which is quoted hereunder:-

“(A) Whether the Tribunal was legally justified in remanding the case
on the issue which had already attains finality after the order of the
first appellate authority passed in appeal filed against the provisional
assessment order?”

4. Learned counsel for the revisionist has submitted that the revisionist is

a proprietorship firm involved in the manufacture and sale of chemicals. On

13.5.2015  a  survey  was  conducted  at  the  business  premisses  of  the

revisionist in which certain irregularities were found on the basis of which

provisional assessment order was passed on 8.10.2015. In the provisional

assessment  order,  it  has  been  averred  that  while  issuing  the  provisional

notice,  the  fact  has  wrongly  been  mentioned  with  regard  to  name  of

chemical  and the said fact  has  been admitted by the assessing authority,

however,  the  provisional  assessment  order  was  passed  raising  certain

demand, against which first appeal was preferred and same was allowed by

order  dated  18.12.2015.  Thereafter  the  revenue  has  preferred  a  second
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appeal before the Tribunal. However, in the meantime, regular assessment order

was passed on 2.3.2020 and second appeal filed by the revenue was dismissed as

having become infructuous. Learned counsel for the revisionist further submitted

that in the regular assessment again proceedings have been initiated on the basis

of survey dated 13.5.2015 in which it has been held that 1710 kgs. calcium octet

was not found at the spot, though the same was mentioned in the stock register.

He  further  submitted  that  against  regular  assessment  order,  first  appeal  was

preferred  which  had  been  decided  in  favour  of  the  revisionist  however  the

revenue  preferred  a  second  appeal  in  which  two  issues  were  raised  and  on

second issue the matter had been remanded. He has submitted that while passing

the  provisional  assessment  order  once  it  was  held  that  on  survey  dated

13.5.2015, with regard to chemical of 1710 kgs., no adverse inference has been

drawn by the authorities, in other words, the authority had accepted the fact that

wrong  description  of  chemical  were  noted  at  the  time  of  survey  thus  no

assessment was made against the revisionist in the provisional assessment, the

Tribunal ought not to have remanded the matter. He prays that remand order be

set aside. 

5. Per  contra, learned  A.C.S.C.  appeared  for  the  opposite  party  has

submitted  that  arguments raised by learned counsel  for  the revisionist  is  not

correct.  He submitted that while framing the provisional  assessment, the first

appellate authority without any material on record and without any discussion,

had accepted the version of the revisionist. He further submitted that once the

final  assessment  order  has  been  passed,  the  order  of  provisional  assessment

emerges in the regular assessment. He further submitted that neither any finding

nor any decision was recorded while framing the provisional assessment  with

regard to shortage found  of 1710 kg of chemical  as mentioned in the stock

register at the time of survey dated 13.5.2015, thus the remand order is justified.

He prays for dismissal of the present tax revision. 

6. The Court has perused the records.

7. It is admitted that survey of the business premisses of the revisionist has

been conducted on 13.5.2015 and on the basis of which provisional assessment
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proceedings  were  initiated  against  the  revisionist.  The  relevant  part  of

provisional assessment order dated 08.10.2015 is extracted hereunder:-

"व्या�पा�री� से
 पा��छा� गया� की� उनकी
  व्या�पा�री  स्थल  की� सेर्वे�क्षण  दि�न��की
13.05.2015  की
  सेमया की# ल$० आक्से० की� की(ई स्टॉ+की नहीं�� पा�या� गया� थ�
जबदिकी ज��च की
  सेमया प्रस्तु2तु स्टॉ+की रीजिजस्टॉरी म4  की# जि5से० आक्टॉ(#टॉ की� स्टॉ+की
1710  दिकील( पा�या� गया� की�रीण बतु�ओ न(दिटॉसे म4 याहीं कीम(दि8टॉ� की# जि59याम
ओकीटॉ
टॉ लिलख गया� हीं# इसे बिंब�� 2 पारी व्या�पा�री� की
  बिंर्वेरुद्ध  की(ई प्रलितुकी� ल लिनण@या
नहीं�� लिनकी�ल� ज�या
ग�।"

8. On perusal of the aforesaid observation made in provisional assessment

order,   it  transpires  that  query was put to the revisionist  that  at  the time of

survey dated 13.5.2015, calcium octet was not found  at his business premises

but on production of stock register, entries of 1710 kgs of calcium octet were

mentioned however while issuing show cause notice for provisional assessment

the commodities has wrongly been mentioned but the assessing authority has not

discussed  anything  about  the  fact  that  at  the  time  of  survey  stock  of  some

specific chemical  was not found though the same has been mentioned in the

stock register. Further the assessing authority observed that no adverse inference

should  be  drawn  against  the  revisionist.  The  assessing  authority  has  neither

assigned any reason nor  any finding has  been recorded for  not  drawing any

adverse inference against the revisionist. Once it is admitted that at the time of

survey chemical was not found though the same has been mentioned in the stock

register,  the  assessing  authority  was  duty  bound to  record  its  finding before

recording that no adverse inference should be drawn against the revisionist.

9. Against the provisional assessment order, first appeal was preferred by the

revisionist and the first appellate authority while passing the order recorded a

finding, relevant part of which, is extracted below :-

"सेर्वे�क्षण दि�न��की  13.5.2015  की( की# जि59याम आक्टॉ(र्वे
टॉ की� स्टॉ+की नहीं��
पा�या� गया� थ� जबदिकी की�रीख�न
 म4 मBज��  रीहीं� हीं#।   कीरी  लिनर्धा�@रीण
अलिर्धाकी�री� न
 अपा$लकीतु�@ की
  स्पास्टॉ�कीरीण की( स्र्वे$की�री दिकीया� गया� हीं#।
सेमग्र रूपा से
 तुथ्याH पारी बिंर्वेच�री(पारी��तु पा�रिरीतु अस्थ�ई कीरी लिनर्धा�@रीण आ�
9
सेमथ@न या(ग्या नहीं�� हीं#। फलतुL अपा$ल स्र्वे$की�री दिकीया
 ज�न
 एर्वे� पा�रिरीतु
आ�
9 सेम�प्त दिकीया
 ज�न
 या(ग्या हीं#।"  
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10. On perusal of the aforesaid findings,  it transpires that the first appellate

authority has observed that at the time of survey dated 3.5.2015 stock of calcium

octet  was  not  found but  same was available  in  the  factory.  The said  fact  is

accepted by the Assessing Authority.  However, neither anything was brought on

record to  support  the  said  finding nor  any discussion had been made in  the

provisional assessment order to clarify the justification given by the assessee, as

such,  the  findings  recorded by the  first  appellate  authority  in  this  respect  is

perverse. The assessing authority, without any discussion, has mentioned that no

adverse inference will be drawn against the revisionist, which was not justified.

Further the first appellate authority i.e. Additional Commissioner, while passing

the order dated 18.12.2015 had missed the said vital fact.

11.  Further the observation of the 1st appellate authority that the chemical was

available in the factory is without any material on record or discussion, therefore

has  no  leg  to  stand.  Once  neither  any  discussion  nor  any  finding  has  been

recorded by any of the authority about shortcomings of chemical found at the

time of survey dated 13.5.2015, it will be incorrect on the part of the revisionist

to argue and suggest that once on the provisional assessment order the finding

has been recorded in favour of the revisionist, which was confirmed by the first

appellate  authority,  the  matter  ought  not  to  have  remanded  the  matter  for

redetermination of the said fact.

12. Further, the revisionist has failed to show any finding or detailed decision

on merit, which was recorded by any of the competent authority in his favour to

justify the shortage of chemical found at the time of survey dated 13.5.2015,

though the same was mentioned in the stock register.  

13. In view of aforesaid,  no interference is  called for  by this Court  in the

impugned order. The revision is  dismissed. The questions of law are answered

accordingly. 

Order Date :-   21. 8.2023
Rahul Dwivedi/-
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