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INTHE INCOME TAX APPELLATE TRIBUNAL

COCHIN BENCH, COCHIN

Before Shri Sanjay Arora, AM & Shri Sandeep GosaM,

ITA No. 797/COCH/2022] Onchiyam Branch 2013-20141Q2
ITA No.798/COCH/2022 | Onchiyam Branch 2013-2014Q2
ITA N0.799/COCH/2022 | Onchiyam Branch 2013-20141Q3
ITA No.800/COCH/2022 | Onchiyam Branch 2013-20141Q3
ITA No. 801/COCH/2022| Onchiyam Branch 2013-20141Q4
ITA No. 802/COCH/2022] Onchiyam Branch 2013-20141Q4
ITA No. 803/COCH/2022 Omasseri Branch 2013-2014Q2
ITA No. 804/COCH/2022| Omasseri Branch 2013-2014Q2
ITA No. 805/COCH/2022| Omasseri Branch 2013-2014Q4
ITA No. 806/COCH/2022| Omasseri Branch 2013-2014Q4
ITA No. 807/COCH/2022| Ottapalam Branch 2013-2014Q2
ITA No. 808/COCH/2022| Ottapalam Branch 2013-20141Q2
ITA No. 809/COCH/2022| Ottapalam Branch 2013-20141Q3
ITA No. 810/COCH/2022| Unnikulam Branch 2013-2014|Q2
ITA No. 811/COCH/2022| Unnikulam Branch 2013-2014|Q2
ITA No. 812/COCH/2022| Unnikulam Branch 2013-2014Q3
ITA No. 813/COCH/2022| Unnikulam Branch 2013-20141Q3
ITA No. 814/COCH/2022| Unnikulam Branch 2013-2014(Q4
ITA No. 815/COCH/2022| Unnikulam Branch 2013-2014(Q4
ITA No. 816/COCH/2022| Irumbuzhi Branch 2013-20141Q2
ITA No. 817/COCH/2022| Irumbuzhi Branch 2013-2014|Q2
ITA No. 818/COCH/2022| Irumbuzhi Branch 2013-2014Q3
ITA No. 819/COCH/2022 Irumbuzhi Branch 2013-2014Q3
ITA No. 820/COCH/2022| Othukkungal Branch | 2013-2014|Q3
ITA No. 821/COCH/2022 Othukkungal Branch | 2013-2014|Q3
ITA No. 822/COCH/2022 Ulliyeri Branch 2013-2014Q2
ITA No. 823/COCH/2022| Ulliyeri Branch 2013-2014Q2
ITA No. 824/COCH/2022| Ulliyeri Branch 2013-20141Q3
ITA No. 825/COCH/2022| Ulliyeri Branch 2013-20141Q3
ITA No. 826/COCH/2022| Ulliyeri Branch 2013-20141Q4
ITA No. 827/COCH/2022| Ulliyeri Branch 2013-20141Q4
ITA No. 828/COCH/2022| Ulliyeri Branch 2013-20141Q4
ITA No. 829/COCH/2022| Irulam Branch 2013-20141Q2
ITA No. 830/COCH/2022 Irulam Branch 2013-2014|Q3
ITA No. 831/COCH/2022 Irulam Branch 2013-2014|Q4
ITA No. 832/COCH/2022 Irulam Branch 2013-20141Q4
ITA No. 833/COCH/2022] Omalloor Branch 2013-2014Q3
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ITA No. 834/COCH/2022 Omalloor Branch 2014-2015Q1

ITA No. 835/COCH/2022| Udiyankulangara Br. | 2013-2014|Q3
Kerala Gramin Bank The Income Tax Officer (TDS)
FM Wing, KGB Head Office v. | Kozhikode/Palakkad

AK Road, Malappuram 676505
[PAN: AACAK1498D]

(Appellant) (Respondent)

Appellant by : Written Submissions (through S/Bhratik Sadrani, Hardik
Chordia, CAs)
Respondent by: Smt. J.M. Jamuna Devi, Sr. D.R.

Date of
Date of Hearing : 01.02.2023 Pronouncement : 03.03.2023

ORDER

Per Bench:
This is a set of 39 Appeals by the Assessee, aoRalgRural Bank (RRB),

with branches spread across Kerala. The issueesethppeals is the applicability
or otherwise of the levy of interest under secBBAE of the Income Tax Act (‘the
Act’ hereinafter) in respect of different Quartefghe financial year 2013-14 (and
Qtr.1 of fy 2014-15), in view of the amendment &xtson 200A(1) of the Act by

insertion of clause (c) thereto by Finance Actl20v.e.f. 01.06.2015, enabling
processing of levy of fees under section 234E(1)hef Act (brought on statute
w.e.f. 01.07.2012), reading as under: -

Processing of statements of tax deducted at sour ce.

200A. (1) Where a statement of tax deduction at sour@amrrection statement has
been made by a person deducting any sum (heregafeared to in this section as
deductor) under section 200, such statement skalprbcessed in the following
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(c) the fee, if any, shall be computed in accocgawith the provisions
of section 234E;

Provided that no intimation under this sub-section shall demt after the
expiry of one year from the end of the financiahrye which the statement is
filed.

Explanation.— For the purposes of this sub-sectiam incorrect claim
apparent from any information in the statement'llstiean a claim, on the
basis of an entry, in the statement—

(i) of an item, which is inconsistent with anottesrtry of the same or some
other item in such statement;

(i1) in respect of rate of deduction of tax at s where such rate is not in
accordance with the provisions of this Act.

(2) For the purposes of processing of statementrusub-section (1), the
Board may make a scheme for centralized processingtatements of tax
deducted at source to expeditiously determineakeayable by, or the refund
due to, the deductor as required under the saidsciion”

The levy u/s. 234E(1) seeks to subject the deldiimd) of a tax deduction at

source (TDS) return, to be filed by every dedugtearterly, i.e., within prescribed
time of the end of each quarter, as required by 2@0(3), to a late filing fee,

reckoned on a per day basis, albeit subject topaatahe TDS under reference.
The processing u/s. 200A(1) in all appeals in tisant case is after 01/6/2015,
with the TDS returns themselves being furnishedhnthereafter.

2. The Hon’ble Kerala High Court has per the decisnh Sarala Memorial
Hospital v. Uol (in WP No0.37775/2018, dated 18/12/2018/copy ononag
referred to in the assessee’s written submissiclasified in no uncertain terms
that the said amendment to section 200A(1) of theid\prospective in nature, so
that the said power was not available to the asggessithority prior to 01.6.2015.
We are conscious that section 200A is proceduralaiture, so that amendment
thereto would have effect from the date of amendm&acordingly, processing
u/s. 200A(1) could thus validly be madeafee u/s. 234E w.e.f. 01/6/2015. It is
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trite law that there is no vested right in proc&d@WT v. Sharvan Kumar Swarup
& Sons[1994] 210 ITR 886 (SC)), which would thereforepbpto pending
matters, i.e., outstanding as on the date of amentraven if it relates to a period
prior thereto. It is trite law that the statutdasbe read as a whole and, further, in
interpreting the (machinery) provision, the rulgéhat a construction which makes
the machinery workable should be preferr@lifsahai Saigal v. CIT1963] 48
ITR 1 (SC)). Legislative intention is the foundatiof any interpretationGIT v.
Baby Marine Export$2007] 290 ITR 323 (SC)). Why, the Board Circul# of
2015, dated 27/11/2015, relied upon by the Hon'Gleurt, reproducing the

relevant para (47.3) thereof, itself states of pomvision for determination of fee

payable u/s. 234Et the time of processing of TDS statemehsssuch, the levy of
fee u/s. 234E vide Intimation u/s. 200A(1) would talid where the said
processing is after 31/5/2015. This would be ireesipe of the financial year to
which it relates, which of course cannot extencrng period prior to 01/7/2012,
l.e., the date with effect from which s. 234E stamserted on the statute.

So, however, the Hon'ble jurisdictional High Cohés further clarified that
the said amendment, though prospective, would appBn to the Intimations
issued under section 200A(1)(c) of the Act on ¢era®1.06.2015 where the same
relate to any period prior to the said date, wauld not have a retroactive effect.
Reference in this context be made to the decisi@iari Little Flower Kuries (P.)
Ltd. v. Uol[2022] 440 ITR 26 (Ker) affirming the single bend&cision inSarala
Memorial Hospital(supra). After_reproducing paras 20 to 23 of tleeislon in

Fatheraj Singhv(infra), the last, as under, concluding it's fingen at para 6.1 of
the Judgment, it expresses it's agreement therewiplara 6.2:

‘23. In view of the aforesaid observation and dsston, since the impugned intimation
given by the respondent-Department against alagpellants under section 200A are so
far as they are for the period prior to 1.6.2015 bba said as without any authority under
law. Hence, the same can be said as illegal aradithv
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Paras 21 & 22 of the decision latheraj Singhv(infra) specifically hold that the
amendment vide Finance Act, 2015, w.e.f. 01/6/20&&Id not have a retroactive
effect as it confers a substantive power on theah@® is not merely a regulatory
mechanism, as held by the Hon’ble Gujarat High €CouRajesh Kouran(infra).
We also extract the afore-referred para 6.2, dgvis| for ready reference:

‘6.2 Firstly, we are convinced with the reasoningd basis for the view taken by
the learned single judge in the judgment under alpp&d secondly, the view taken by
the Karnataka High Court in the judgment referredabove is to the same effect.
Keeping in view the grounds of challenge and tlewiaken by this court as well as
the Karnataka High Court in the judgment referrecbove, we are of the view that
the appeal at the instance of second respondemitheut merit and is liable to be

dismissedAccordingly dismissed.’

Further, again, at para 9.1 of the Judgment, wédference to WP(C) No.
23205/2017 in the case Ofion Holiday Resorts Ltdit holds as under:

9.1 Stated briefly, the writ petitioner challengétke intimation received under
section 200A from the respondent-Revenue callingnupe writ petitioner to pay late
fee for delayed filing of quarterly statementsaft tleducted at sourc€he periods for
which the notices are issued are stated as prioduoe 1, 2015By following the
judgment in W.P. (C) No. 37775 of 2018, as confunie W.A.No. 722 of 2019, the
writ petition stands allowed and the intimationsaldey with filing of belated
statements prior to June 1, 2015 are set asAleeturn filed subsequent to June 1,
2015 is presentthe respondents are given liberty to issue nptiesar the writ
petitioner, and pass orders in accordance with law.

The writ petition is allowed as indicated abdve

It thus stands sufficiently clarified by it that tade filing fee could be levied per a
processing u/s. 200A(1) for any period prior to602015. The TDS returns in the
instant case are themselves filed after 01/6/2€4ther, being so only in view of
the law, w.e.f 01/10/2014, enabling so by providiog filing of a correction
statement. And, therefore, could be processed suridgequent to 31/5/2015, after
which date the power of determining the levy u/84R while processing the
return is available. That would however not impet ratio of the decision by the
Hon’ble jurisdictional High Court, more so as threeadment w.e.f. 01/10/2014 is
prior to that w.e.f. 01/6/2015, so that even thoanghspecifically referred to by it,

5|Page



WWW.TAXSCAN.IN - Simplifying Tax Laws - 2023 TAXSCAN (ITAT) 676

ITA No.797/Coch/2022 & Ors
Kerala Gramin Bank, Onchiyam Branch & Ors.

could only be regarded as considered by the HorClaert. Yes, we do observe
reference to a return filed after 01/6/2015 by then’ble Court WP(C) No.

23205/2017 (para 9.1). The same could however nimgfully only read as in

respect of a return relating to a period subseqioe®t/6/2015.

3. We are also conscious that the appeals in ttanhcase arise not out of
Intimations under section 200A(1) r/w s. 234E aof #et, but u/s. 154 of the Act,
denying the assessee’s claim for cancelling suoh ks also the fact that there is
a conflict of judicial opinion in the matter, witdontrary decisions as iRathera]
Singhvi v. Uol[2016] 142 DTR 0281 (Kar) andajesh Kourani v. UoJ2017] 99
CCH 098 (Guj), so that the matter cannot be reghedea mistake of laper se
justifying rectification u/s. 154 of the Act.

So, however, the Hon’ble Apex Court Asst. CIT v. Saurashtra Kutch
Stock Exchange Ltd2008] 305 ITR 277 (SC) clarified that a decisiby the
Hon’ble jurisdictional High Court shall be bindiraond lead to rectification where
an order inconsistent therewith has been pass#terraeeven where the same is
prior to the binding decision by the Hon'ble Higbu®t inasmuch as it would relate
back to the period to which it pertains to. Thougimdered in the context of
rectification of a mistake u/s.254(2), i.e., inat@n to orders u/s. 254(1) of the Act
by the Appellate Tribunal, the same being a stateéroklaw, would apply equally
to rectification of a mistake u/s. 154, which islivgettled could be of fact or law
or both. Reference in this context may also be niadlee decision IICIT v. Aruna
Luthra [2001] 252 ITR 76 (P&H)(FB). We are, thereforet mo agreement with
the Id. CIT(A), who has distinguished the formecid®mn as well as ihaxmndas
Bhatia Hingwala Pvt. Ltd. v. Asst. C[2Z011] 330 ITR 243 (Del)(FB), cited before
him by the assessee, as being in respect of therpols. 254(2) of the Act. His
reliance for the purpose on the decision in thee @cd<CIT v. South Indian Bank
Ltd. [2001] 249 ITR 304 (SC) an@IT v. Hero Cycles Ltd[1997] 228 ITR 463
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(SC), is misplaced. The same stand pursued todmausting debatable issues
from the purview of s. 154. The decision by the Hamnjurisdictional High Court
Is binding within it's territorial jurisdiction, s#ing the issue for that jurisdiction.
Any order inconsistent therewith is thus to be seaédly regarded as mistaken. It
would have been a different matter if only the dexis by the Hon’ble Karnataka
and Gujarat High Courts were available. Ratheisuoh a case, the latter having

considered the former, it is the latter that wquievail.

4. We, therefore, find the orders by the Revenubkaailies as not sustainable
in law, i.e., for the State of Kerala. We, accogiyn have no hesitation in allowing

assessee’s appeals inasmuch the processing ipéoioa prior to 01/6/2015.

5. In the result, the appeals filed by the assesseallowed.

Order pronounced under Rule 34(4) of The Income(Apypellate Tribunal)
Rules, 1963
Sd/- Sd/-
(Sandeep Gosain) (Sanjay Arora)
Judicial Member Accountant Member

Kochi; dated March 03, 2023

Np/vr

Copy to:

1. The Appellant.

2. The Respondent.

3. The Pr. CIT, concerned.
4. The Sr. DR, ITAT, Cochin.
5. Guard File.
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