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O R D E R 
 

PER  SHRI NARENDRA PRASAD SINHA, AM: 
 

 This appeal is filed by the assessee against the order of the 

Commissioner of Income-Tax (Appeals)-7, Ahmedabad (in short 

‘the CIT(A)’) dated 20.01.2016 for the Assessment Year 2011-12. 
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2. The brief facts of the case are that the assesse company, M/s Intas 

Biopharmaceuticals Ltd., is engaged in the business of manufacturing 

and marketing of bio-pharmaceutical products.  The return of income for 

assessment year 2011-12 was filed on 28/09/2012 declaring total loss of (-) 

Rs.22,42,39,525/-. The assessment was completed u/s 143(3) on 09/02/2015 

at loss of (-) Rs.16,99,42,180/- by disallowing certain claims made by the 

Company in the return of income. The assessee had preferred an 

appeal before the CIT(A) which was decided vide the impugned 

order.  Aggrieved with the order of the CIT(A), the assessee is 

now in appeal before us.  

 

3. The assessee has taken the following grounds in this appeal: 
 

“1. In law and in the facts and circumstances of the appellant's case, the 
impugned Assessment Order and confirming by the Ld. CIT A, is void and 
deserves to be cancelled and/or modified. 

 
2. In law and in the facts and circumstances of the appellant's case, the 

learned assessing officer has grossly erred and the Ld. CIT A has grossly 
erred in confirming, in the alleged excess deduction u/s. 35(2AB) by Rs. 
50,34,302/- considered @ 200% of the amount of expenditure on clinical 
trials etc. laid out for the in house R&D. 

 
Without prejudice to the above, in law and in the facts and circumstances 
of the appellant's case, the learned assessing officer has grossly erred and 
the Ld CIT A has grossly erred in confirming the computation of the 
quantum of disallowance at 200% ie. Rs.50,34,302/-, even when as per the 
provisions of Indian income Tax Act u/sec. 35 the same is eligible for 
atleast 100% allowance at Rs.25, 17,151/-. 

 
3.  In law and in the facts and circumstances of the appellant's case, the 

learned assessing officer has erred and the Ld. CIT A has erred in 
confirming in disallowing interest expenses to the extent of 
Rs.212,94,836/- considering the same to be of capitalized on account 
Capital WIP of the assessee company. 
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Further, the Ld. AO has erred in determining and the Ld. CIT A has erred 
in confirming that the quantum of the same should be net of the quantum 
of amount already capitalised by the appellant company and duly 
identified by the assessee company as interest debit during the year in P/L 
account and not availed deduction. 

 
Also, the Ld. AO has erred in determining and the Ld. CIT A has erred in 
confirming that, in the event, there is any amount finally determined to be 
of capital nature, the depreciation allowance in respect of the same be 
eligible to the assessee company commencing from the year of put to use 
of relevant assets. 

 
4.  In law and in the facts and circumstances of the appellant's case. the 

learned assessing officer has grossly erred and the Ld. CIT A has grossly 
erred in confirming in making further disallowance of Rs.16,35,331 on 
account of capital loss, while the same comprises a quantum of 
expenditure laid out on R&D which is eligible as allowance u/s 35 of the 
IT Act, the same should be duly allowed to the appellant company 

 
5.  In law and in the facts and circumstances of the appellant's case, the 

learned assessing officer has grossly erred and the Ld. CIT A has grossly 
erred in confirming, in the sales commission to foreign agents expenditure 
of Rs. 11,47,701 as ineligible expenditure under the provisions of the sec. 
40, when the appellant company has while furnishing the details as desired 
by the Learned Assessing officer, clarified that the expenditure was not 
disallowable. 

 
6.  In law and in the facts and circumstances of the appellant's case, the 

learned assessing officer has grossly erred and the Ld. CIT A has grossly 
erred in confirming, in denying deduction, which was made based on valid 
claim during the assessment proceedings, towards bad Debts expenses of 
Rs.2,40,043/- (and w/off) and of Rs. 116,47,500/- (provided on account of 
the appellant's services provided, not yielding results) being debts 
w/off/provided during the year, The same should be duly allowed to the 
appellant company, if not to the full extent in the present assessment, 
should be allowed in the year of w/off. 

 
7.  In law and in the facts and circumstances of the appellant's case, the 

learned Assessing officer has grossly erred and the Ld. CIT A has grossly 
erred in confirming to the extent of Rs.240043 as referred to in ground no. 
6 above, in working out the income liable to MAT.” 
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4. Ground No.1 is general in nature and does not require any 

adjudication. 

 

Ground Number-2: Deduction u/s 35(2AB) 
 

5. Ground No.2 pertains to disallowance of Rs.50,34,302/- 

under Section 35(2AB) of the Income Tax Act, 1961 (in short ‘the 

Act’). The assessee had claimed weighted deduction of 

Rs.6,66,06,663/- under Section 35(2AB) of the Act @ 200% of 

in-house Research and Development (R&D) expenses of 

Rs.3,26,90,222/- and further R&D expenses towards building of 

Rs.12,26,219/-.  In the course of assessment, the assessee had 

filed the report of the Department of Scientific and Industrial 

Research (DSIR) in Form No.3CL and it was found that 

expenditure to the extent of Rs.313.99 lacs only was approved by 

the DSIR.  It was explained by the assessee that the quantum of 

expenditure certified in Form No.3CL excluded clinical trial 

expenses, as the same were attributable to in-house R&D center.  

The AO held that the assessee was eligible to claim deduction 

under Section 35(2AB) of the Act only in respect of expenditure 

of Rs.3,13,99,290/- as approved by the DSIR.  According to the 

AO, the assessee was not eligible for claim the weighted 

deduction @200% of R&D expenditure of Rs.25,17,151/-, which 

was not approved by the DSIR.  Accordingly, he disallowed a 

sum of Rs.50,34,302/- (being 200% of the amount of 

Rs.25,17,151/- not approved by the DSIR) under Section 35(2AB) 
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of the Act.  The disallowance as made by the AO was confirmed 

by the Ld. CIT(A).   

 

6. Shri Bandish Soparkar, Ld. AR for the assessee submitted 

that there was no requirement under the provision of Section 

35(2AB) of the Act that the expenditure has to be certified by the 

DSIR. Such amendment was brought on the statute w.e.f. 

01.04.2016 only.  Therefore, the AO was not correct in restricting 

the claim of the assessee on the basis of expenditure as certified 

by the DSIR.  Per contra, Dr. Darsi Suman Ratnam the Ld. CIT-DR, 

supported the orders of the lower authorities.  He submitted that 

the assessee had not properly explained the difference of 

Rs.25,17,151/-, which was not approved by the DSIR, as the 

clinical trial expenses incurred by the assessee was 

Rs.14,33,967/- only. 

 

7. We have considered the rival submissions.  The AO has held 

that the deduction under Section 35(2AB) of the Act was 

admissible only if the expenditure was approved by the DSIR.  

We find that at the relevant point of time there was no 

requirement of law that R&D expenditure should be approved by 

the DSIR.  The provision of Section 35(2AB) of the Act was 

amended w.e.f. 01.04.2016 whereby the quantum of eligible 

expenditure incurred on in-house R&D facility was required to 

be quantified by the DSIR.  Prior to 01/04/2016, there was no 

such requirement for quantification of the eligible expenditure by 
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the DSIR for claiming the deduction. Merely because DSIR had 

quantified the total R&D expenditure in the current year, which 

is prior to 01.04.2016, the same was not binding on the revenue 

authorities. Therefore, the Revenue was not correct in restricting 

the deduction u/s. 35(2AB) of the Act on the basis of the amount 

quantified by the DSIR in their approval. Rather, the AO should 

have examined the correctness of the R&D expense of the 

assessee than merely relying on the expenditure approved by 

DSIR.  

 

8. It is found that the exact basis of claim of deduction under 

Section 35(2AB) of the Act at Rs.6,66,06,663/- was not properly 

explained by the assessee in the case of assessment proceedings.  

The assessee had filed the details of the R&D expenses in the 

course of assessment, as per which the total expenses was to the 

extent of Rs.3,39,16,441/-.  If this figure is taken as correct, then 

the assessee should have claimed deduction of Rs.6,78,32,882/- 

@ 200% of the expenditure and not Rs.6,66,06,663/- as actually 

claimed. This indicates that the details of R&D expenditure as 

furnished was not correct. Further, the difference of 

Rs.25,07,151/- being expenditure not approved by the DSIR was 

also not properly explained by the assessee. Therefore, the matter 

is set aside to the file of the AO to correctly verify the 

expenditure incurred by the assessee on in-house R&D center 

and, thereafter, allow the deduction at the eligible rate, without 

taking into account the expenditure as certified by the DSIR. The 
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ground taken by the assessee is allowed for statistical 

purposes. 

 

Ground Number-3: Disallowance of interest u/s 36(1)(iii): 
 

9. The next ground pertains to disallowance of interest 

expenses of Rs.2,12,94,836/-.  The AO noticed that assessee had 

made huge addition to the fixed assets/CWIP during the year.  He, 

therefore, called for the working of capitalization of interest on 

CWIP.  It was explained by the assessee that CWIP included an 

amount of Rs.1,43,41,166/- towards interest capitalization by the 

assessee itself. The AO, however, was not satisfied with the 

explanation of the assessee. He, therefore, considered the 

borrowed funds of the assessee vis-à-vis CWIP and proportionate 

interest disallowance on CWIP was worked out in the following 

manner: 

 

Borrowed Fund as on 
01.04.2010 

1751152489  

Borrowed Fund as on 
31.03.2011 

906171525  

Average Borrowed Fund (A) 2657324014 1328662007 
Interest  Paid during the year 
(B) 

 112144011 

CWIP for the year as on 
01.04.2010 (Other than 
R&D) 

343097237  

CWIP for the year as on 
31.03.2011 (Other than 
R&D) 

161497504  

Average WIP (C) 504594741 252297371 
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Proportionate Interest  
disallowance on CWIP 
(BXC/A) 

 21294836 

 
Accordingly, out of total interest expenses debited in the P&L 

account, a sum of Rs.2,12,94,836/- was capitalized towards CWIP 

under Section 36(1)(ii i) of the Act and added to the total income 

of the assessee.  The addition as made by the AO was upheld by 

the Ld. CIT(A).   

 

10. The Ld. AR explained that out of total interest expenditure 

of Rs.9.70 Crores, the assessee had itself capitalized Rs.3.02 

Crores and interest of Rs.6.6 Crores only was claimed as 

deduction in the P&L account. Considering this fact, the 

proportionate disallowance of interest on CWIP as worked out by 

the AO was not correct.  He submitted that identical issue was 

involved in the assessee’s own case in the A.Y. 2013-14 which 

was decided in favour of the assessee by the Ld. ITAT in ITA No. 

400/Ahd/2018.  He further submitted that the interest free funds 

of the assessee were much more than interest free advances which 

were util ized towards CWIP. The Ld. CIT-DR, on the other hand, 

supported the order of the lower authorities. 

 

11. We have considered the rival submissions.  It is found that 

the AO has not given any reason for working out the 

proportionate interest disallowance on CWIP.  It is found from 

Note-12 of the accounts that the assessee had itself capitalized 
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interest of Rs.14,341,166/- to CWIP-Tangibles and another 

interest amount of Rs.108,888,368/- to CWIP-Intangibles as on 

31st March, 2011,  which was duly certified by the auditor. 

Further, the AO has made the disallowance on the presumption 

that all the interest bearing funds were util ized towards CWIP, 

which was not correct. From the Schedule-B of balance sheet it 

is seen that the assessee had surplus reserve of 

Rs.3,392,038,627/- which also would have been deployed 

towards CWIP. In fact fresh share premium of Rs.2,356,380,318/- 

was received during the current year only. Considering this huge 

interest free funds available with the assessee the presumption of 

the AO that only the interest bearing funds were util ized towards 

CWIP, was not correct. Therefore, the disallowance as made by 

the AO which was based on wrong presumption, can’t be held as 

correct. It is further found that the identical issue was involved 

in assessee’s own case in A.Y. 2013-14 which was decided by the 

Co-ordinate Bench of this Tribunal in ITA No. 400/Ahd/2018. The 

finding as given in the said order is reproduced below:  

 
“61. Ground No.3 raised by the Revenue reads as under:  
 

“3. The Ld CIT(A) had erred in deleting the disallowance of 
u/s.36(1)(iii) of the IT Act. “  

 

62. Briefly stated the AO noted substantial investment made by the assessee in 
capital work-in-progress (CWIP) increasing from Rs. 94.58 crs as at the 
beginning of the year to Rs.392.08 crs as at the end of the impugned year. He also 
found that the assessee had made huge payment of interest, to the tune of Rs.47.48 
crs during the year. The assesses explanation of investment in CWIP being made 
out of own funds was rejected by the AO since the assessee failed to establish 
nexus and establish that borrowed funds were utilized for giving capital advances 
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for the purpose of CWIP. Accordingly he held that borrowed funds had been used 
for investing in CWIP and computing the funds so allegedly deployed on CWIP 
on the average CWIP for the year he worked out the interest attributable to the 
same on proportionate basis amounting to Rs.15,11,66,895/-, which accordingly 
was disallowed in terms of section 36(1)(iii) of the Act.  
 
63. The ld.CIT(A), however, noted that interest free funds owned by the 
assessee was much more than the interest free advances towards CWIP. He also 
noted, as a matter of fact, that the assessee company had earned sufficient profits 
for the purpose of making investment in CWIP during the year. Noting this fact 
and taking note of his decision rendered in the immediately preceding year in the 
case of the assessee for Asst.Year 2012-13, rendered in identical set of facts, he 
deleted the disallowance of interest made under section 36(1)(iii) of the Act.  
 
64. Before us, the ld.DR was unable to controvert the factual finding of the 
ld.CIT(A) that the assessee’s own interest free funds were much more than its 
investment made in CWIP during the year, as also the fact that even the profits 
earned during the year sufficed for the purpose of making investment in CWIP 
during the year. The Ld.CIT(A) ‘s factual finding in this regard are at para 7.5 of 
his order as under:  
 

“7.5. It is apparent that the appellant had shown the CWIP advances of 
Rs.392,08,80,000/- while it had the interest free own funds of 
Rs.229,67,01,075/- as on 31/03/2013 and Rs. 13,11,19,51,186/- as on 
31/03/2012. Thus, the interest free funds owned by the appellant were 
much more than the interest free advances towards CWIP. Thus, no 
interest bearing funds have been utilized for the purpose of CWIP 
advances. Even otherwise also the advances given towards CWIP were for 
the business purposes not for any other purposes. Further, during the year 
under consideration the appellant company had earned the profit after tax 
at Rs.547 crores during the year under consideration which was more than 
the total CWIP as on 31/03/2013.” 

 
Also the judicial proposition in this regard also stands settled by the 

decision of the Hon’ble Apex Court in the case of CIT Vs. Reliance Industries Ltd., 
410 ITR 466(SC) holding that where mixed funds are available and where 
sufficient interest free funds are there the presumption is that the same were used 
for the purpose of making interest free investments, calling for no disallowance 
under section 36(1)(iii) of the Act. The Ld.DR was unable to point out any 
subsequent decision of the Hon’ble apex court unsettling the said proposition of 
law.  
 
65. Since the Ld.DR was unable to controvert the findings of the Ld.CIT(A) 
both on facts as well as law we see no reason to interfere in the order of the 
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ld.CIT(A) deleting the disallowance of interest amounting to Rs. 15,11,66,895/- 
made under section 36(1)(iii) of the Act.  

Ground of appeal No.3 is dismissed.” 
 
12. Respectfully following the decision of the Co-ordinate 

Bench as well as considering the facts as discussed earlier, the 

disallowance of interest of Rs.2,12,94,836/- as made by the AO 

is deleted.  The ground taken by the assessee is allowed. 

 

Ground Number-4: Disallowance of capital loss: 

 
13. The next ground pertains to disallowance of capital loss of 

Rs.16,35,331/-.  The reason for disallowance as given by the AO 

in the assessment order is found to be as under: 

 
“6.1 From the perusal of the f inancial statement, it was noticed 
that there was Opening and Closing CWIP and addition to assets 
made during the year. During the course of the scrutiny vide point 
No. 7 of the notice u/s 142(1) the assessee was asked to furnish the 
detailed working of Loss on the sale of assets with an explanation 
as to whether it was added back to the total income or not. In 
response, the assessee submitted some details on this issue. As no 
clarity and conformity was noticed between the CWIP and addition 
to assets from the details submitted by the assessee, vide order sheet 
entry dated 09/01/2015, following specif ic query was raised: 
 

"As per details provided vide annexure 16 letter dated 
09/01/2015 in respect of CWIP total  capitalization is shown 
at Rs.  427518218/- however as per Schedule E to the 
financial  statement,  the total  addition to Fixed Assets during 
the year is reported at Rs.395400015/- only. Therefore,  
explain the reason of difference of Rs.32109303/ Also 
explain as to why the difference amount should not be added 
back." 

 

6.2 In response, to the above specif ic query, the assessee fi led a 
reconcil iation showing opening balance of CWIP, addition, 
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deduction and closing balance of CWIP along with additions and 
deductions to the assets. For the sake of clarity the same is 
reproduced below: 
 

"We wish to submit that the amount shown as deduction 
column in CWIP movement comprises of the credits toward 
amount capitalized to the Assets Block as well as amounts 
that are reduced from CWIP for reversal or adjustment of 
advances against CWIP expenditure booking. Also the 
amount of addition in Assets block comprises of 
capitalization of CWIP or direct  booking of an addition in 
the assets block, thus there cannot be a scope of any 
inference that, unmatched amount should be added as 
income." 

 

6.3 The above reply of the assessee and the reconcil iation fi led 
have been thoroughly perused. It is not iced that the assessee has 
been able to explain almost the major amount of difference vide its 
reconcil iation chart showing internal transfer. However, the 
assessee failed to explain the difference amounting to Rs. 1635331/- 
(Rs.89609414-Rs.67974083) on account of addition to CWIP, 
Therefore, the AR of the assessee was again requested to explain 
where the difference amount of CWIP of Rs. 1635331/-has been 
accounted for. It  was also asked as to why it  should not be treated 
as capital i tems written off  to the extent of the amount of Rs. 
1635331/- and accordingly be treated as capital loss in absence of 
any explanation and evidences and be disallowed and added back to 
the total income of the assessee. 
 

6.4 In response, the A.R. of the assessee did not offer any 
explanation and also was unable to explain the reason of the 
difference. Further, the A.R. of the assessee also failed to explain 
as to where this difference has been accounted for in the books of 
account. Thus, the assessee did not prove and justify the 
whereabouts of the accounting of the amount of CWIP of Rs. 
1635331/-. Thus, the assessee failed to explain the difference 
amount of addition to CWIP of Rs.1635331/-. Thus, the differential 
amount of Rs. 1635331/- is considered as asset written off and 
treated as Capital Loss in absence of explanation and evidences and 
is disallowed and added back to the total income of the assessee. 
Penalty proceedings u/s.271(1)(c) is being init iated separately for 
furnishing inaccurate particulars of income.” 
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The addition as made by the AO was confirmed by the Ld. 

CIT(A).   

 

14. The Ld. AR submitted that AO was not correct in making 

disallowance of Rs.16,35,331/- on account of capital loss as the 

same comprised a quantum of expenditure laid down on R&D 

which was eligible for allowance under Section 35 of the Act.  He 

further submitted that if not allowed as revenue expenses, then 

the capital loss as determined by the AO should be allowed to be 

carried forward.  Per contra, the Ld. CIT-DR supported the order 

of the lower authorities. He submitted that the assessee had failed 

to explain the difference in the addition to CWIP and this was not 

an actual capital loss which can be allowed carry forward, as 

claimed by the assessee.  

 

15. We have carefully considered the rival submissions.  The 

assessee was unable to establish or reconcile the difference of an 

amount of Rs.16,35,331/- on account of addition to CWIP. The 

same was treated as asset written off by the AO and disallowed 

as capital loss. In essence, the assessee had failed to explain the 

difference amount of CWIP additions of Rs.16,35,331/- and its 

allocations towards capitalization and internal transfers. The 

details of this unreconciled CWIP was filed before the Ld. 

CIT(A) with a claim that same was eligible for deduction under 

Section 37 of the Act or alternatively as capital loss.  The fact 

remains that the amount of Rs.16,35,331/- in respect of CWIP 
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additions remained unreconciled. As this claim was not on 

revenue account, but in respect of CWIP which was to be 

allocated to fixed assets, the claim was certainly not on revenue 

account and ineligible for deduction under Section 37 of the Act.  

As regards the claim of capital loss, in order to claim the carry 

forward of the loss, the same has to be first established.  This is 

not the case where the assessee had incurred any capital loss.  

Rather the addition to CWIP was not fully justified by the 

assessee and the amount of Rs.16,35,331/- remained unreconciled 

which cannot be considered as actual capital loss.  Therefore, we 

do not find anything wrong with the treatment as given by the 

AO. The decision of Ld. CIT(A) on this issue is, therefore, upheld 

and the ground taken by the assessee is dismissed. 

 

Ground Number-4: Disallowance u/s 40(a)(ia): 
 

16. Ground No.5 pertains to disallowance of Rs.11,47,701/- in 

respect of commission paid to non-residents under Section 

40(a)(ia) of the Act.  The AO found that no TDS was deducted by 

the assessee in respect of commission paid to the non-residents.  

It was contended by the assessee that non-residents to whom the 

commission was paid had rendered services outside India and that 

their income was not taxable in India. Accordingly, a request was 

made not to disallow the foreign commission merely because of 

non-deduction of TDS under Section 195 r.w.s. 40(a)(ia) of the 

Act.  The AO, however, was of the opinion that the source of 
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income of the non-residents was in India and, therefore, their 

income was deemed to be accrued or arisen in India under Section 

9(1)(i) of the Act.  Accordingly, he rejected the contention of the 

assessee and disallowed the commission paid to the non-resident 

under Section 40(a)(ia) of the Act.   

 

17. The Ld. AR submitted that this issue was not dealt by the 

Ld. CIT(A) and no finding has been given in this regard in his 

order.  He, however, submitted that identical issue was involved 

in assessee’s own case in A.Y. 2013-14 in ITA No.400/Ahd/2018 

and relief was granted to the assessee.  The Ld. CIT.DR, on the 

other hand, relied upon the order of the AO. 

 

18. We have carefully considered the rival submissions.  It is 

found from the copy of the Form No.35 filed by the assessee that 

no specific ground was taken before the Ld. CIT(A) in respect of 

addition of Rs.11,47,701/- under Section 40(a)(ia) of the Act.  

Therefore, the Ld. CIT(A) cannot be faulted for not giving any 

finding on this issue, when the matter was not specifically raised 

before him. However, considering the fact that this issue was also 

involved in assessee’s own case in A.Y. 2013-14 where the issue 

was decided in the favour of the assessee, we deem it proper to 

set aside the matter to the file of the Ld. CIT(A) to examine the 

matter on the merits of the case. The assessee is also directed to 

raise a specific ground in this regard before the Ld. CIT(A) in 

order to enable him to examine the matter on the merits, within a 
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reasonable period of time.  The ground of assessee is allowed 

for statistical purposes. 

 

Ground Number-5: Disallowance of provision of bad debt: 
 

19. Ground Nos.6 & 7 pertain to disallowance of provision of 

bad debt of Rs.1,18,87,543/-.  The AO noticed that the assessee 

had debited an amount of Rs.1,18,87,543/- on account of 

provision of bad debts in its P&L account.  The same was 

disallowed by the AO for the reason that the bad debt was not 

actually written off by the assessee during the year under 

consideration and the addition as made by the AO was upheld by 

the Ld. CIT(A). 

 

20. The Ld. AR submitted that the amount of Rs.1,18,87,543/- 

was offered by the assessee as income in the earlier years.  He 

further explained that though the amount was shown as provision 

of bad debt in the current year, the same was reduced from 

debtor’s account and was, therefore, eligible for deduction in the 

current year itself.  In this regard, he placed reliance on the 

decision of Hon’ble Gujarat High Court in the case of Vodafone 

Essar Gujarat Ltd. 397 ITR 55 (Guj.). 

 

21. Per contra, Ld. CIT.DR submitted that the nature of the 

claim was examined by the AO in the course of assessment 

proceedings and found to be in the nature of provision for bad 
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debt only.  The AO had made specific query about the nature of 

this claim and as per the finding given by him the amount was 

not actually written off in the current year.   Therefore, the claim 

being in the nature of provision for bad debt was rightly 

disallowed by the AO and accordingly the order of the Ld. CIT(A) 

on this issue was correct. 

 

22. We have carefully considered the rival submissions.  It is 

found from Schedule-S of the audited account that the assessee 

had claimed deduction of Rs.1,18,15,926/- on account of 

provision for bad debts. As per the provision of Section 36(1)(vii) 

of the Act, amount of any bad debt which is written off as 

irrecoverable in the accounts of the assessee can be allowed as 

deduction.  Further, Explanation 1 to Section 36(1)(vii) of the 

Act categorically stipulates that any bad debt or part thereof 

written off as irrecoverable in the accounts of the assessee shall 

not include any provision for bad and doubtful debts made in the 

accounts of the assessee.  The deduction in respect of provision 

for bad and doubtful debt is admissible under Section 36(1)(viia) 

of the Act, which is applicable to banking companies, financial 

institutions, non-banking financial company etc. and the said 

provision is not applicable in the case of present assessee.  

Therefore, we have to examine the claim for deduction of the 

assessee in accordance with the provision of Section 36(1)(vii) 

of the Act.   
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23. The basic requirement for claiming deduction under Section 

36(1)(vii) of the Act is that the bad debt should be written off as 

irrecoverable in the accounts of the assessee for the previous 

year, in which the deduction is claimed.  Further that, such claim 

should not be on account of any ‘provision for bad and doubtful 

debts’. This aspect was examined by the AO in the course of 

assessment and he has given the following finding in this regard: 

 
“4.2 Since the above reply of the assessee was not giving any 
clarity on this Issue and the assessee had not furnished any 
evidences to establ ish its contention that the provision for Bad 
Debts were actually Bad Debts Written Off, the assessee was 
afforded another opportunity to furnish justif ication and evidences 
in support of i ts claim. In response, again the assessee vide letter 
dated 16/01/2015 stated the very same reply which was fi led by it  
vide letter dated 09/01/2015. It is relevant to mention that the 
details in summary supplied by the assessee of the parties also prove 
that i t was a running account where opening and closing balances 
were running and it was not written off.  Since the assessee 
repeatedly was not giving full details to justify its claim of provision 
for Bad Debts, vide order sheet entry dated 28/01/2015 the AR of 
the assessee was asked to explain as to why a sum of Rs. 11647500/- 
as shown by the assessee as foreign receivables towards services 
income not realized in its reply dated 09/01/2015 (reproduced 
above) which is a the major part of Bad Debts Provision of Rs. 
11887543/- was added back by the assessee while calculating the 
book profi t u/s. 115JB of IT Act If i t  was Bad Debt Written Off and 
not the Bad Debt Provision, the AR of the assessee failed to offer 
any explanation. 
 
4.3 Thus, considering the facts and circumstances of the case it  
is evident that the claim of Bad Debt Provision of Rs. 11687543/- 
was patently a wrongly claim which is not allowable as per the 
provisions of the law. Accordingly, claim of Bad Debt Provision of 
Rs.11887543/- is disallowed and added back to the total income of 
the assessee. Further, an amount of Rs.240043/- is also l iable for 
addition to the Book Profit  u/s 115JB of IT Act.”  
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24. It is, thus, evident from the above facts that the provision 

for bad debt as claimed in the current year was not actually 

written off in this year. A copy of the letter dated 29.01.2015 

filed by the assessee before the AO has been brought on record, 

which is reproduced below:  
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It is evident from the above reply of the assessee that the 

provision for bad debt as debited to the accounts of the current 

year was not actually written off in the current year.  The assessee 

had itself submitted that these debts were actually written off in 

the next year and had accordingly requested the AO to allow the 

deduction for the bad debt in the A.Y. 2012-13.  In view of these 

facts, we do not find anything wrong with the orders of the AO 

and the CIT(A) on this issue.   

 

25. As regarding reliance of the assessee on the decision of 

Hon’ble Gujarat High Court in the case of Vodafone Essar 

Gujarat Ltd. (supra), it is found that the ratio involved in that 

case was in respect of consideration of provision for bad and 

doubtful debt to work out the book profit for computation of MAT 

liability under Section 115JB of the Act.  On the other hand, the 

issue before us is allowability of deduction in respect of 

provision for bad debt under Section 36(1)(vii) of the Act.  In 

view of this material difference, the ratio of the decision of the 

Hon’ble Gujarat High Court in the case of Vodafone Essar 

Gujarat Ltd. (supra) cannot be imported to the facts of the present 

case. 

 

26. In view of the above facts and discussions, we do not find 

any merit in the ground as taken by the assessee.  The addition of 
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Rs.1,18,15,926/- on account of provision for bad debts is upheld 

and the ground of the assessee is dismissed. 

 

27. In the result, appeal preferred by the assessee is allowed in 

part. 

 

This Order pronounced on         07/08/2024 
    

  
                 Sd/-  Sd/- 
(SUCHITRA KAMBLE)                               (NARENDRA PRASAD SINHA) 
 JUDICIAL MEMBER                     ACCOUNTANT MEMBER                                                  
Ahmedabad;       Dated       07/08/2024   
S. K. SINHA  True Copy 
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