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TRt @1 3R T /Assessee by Shri Suresh K Kabra, CA

ST &1 3R H /Revenue by Shri Mukesh Jain, Sr-DR
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4TS ! dRIG/Date of hearing 25.10.2024

3GHIYUN &I dRIG/Date of pronouncement | 12.11.2024

Order under section 254(1) of Income Tax Act

PER PAWAN SINGH, JUDICIAL MEMBER:

1. This appeal by assessee is directed against the order of National Faceless

Appeal Centre, Delhi [for short to as "NFAC/Ld. CIT(A)"] dated 31.05.2024 for
assessment year 2017-18, which in turn arises out of assessment order
passed by the Assessing Officer under section 143(3) of the Income Tax Act,
1961 (hereinafter referred to as ‘the Act’) dated 21.12.2019. The assessee
has raised the following grounds of appeal:-

"1. The Ld. CIT(a)-NFAC has erred and was not just and proper on the
facts of the case and in law in confirming the addition of Rs.40,00,000/-
u/.s 694 of the I. 7. Act.

2.1 The additions confirmed by the Ld. CIT(A)-NFAC may be kindly
deleted.

2.2 Personal hearing maybe granted.
2.3 Any other relief that your honours may deem fit may be granted.

3. The assessee craves leave to add, amend, modify alter or delete any of
the grounds at the time of hearing.”
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2. Brief facts of the case are that assessee is a firm engaged in business of job
work of paintings of buildings, leasing of plant & machineries and equipment
on contract basis. The assessee filed its return of income for assessment year
2017-18 on 20.08.2017 declaring income of Rs.6,46,790/-. The case was
selected on the issue of cash deposits of Rs.40,00,000/- in its bank account
maintained with Bank of Baroda, during demonetization period. During
assessment, Assessing Officer issued show cause notice to furnish the source
of cash deposit. The contents of show cause notice is recorded in para.l of
assessment order. In the show cause notice, the assessing Officer recorded
that on perusal of cash book, there is several cash withdrawals, however,
assesse has shown cash-in-hand of Rs.13,30,282/- as on 01.04.2016, which
was increased to Rs.43,88,431/- at the time of demonetization period. The
assessee was asked to furnish details regarding total cash deposit in bank
from01.04.2015 to 08.11.2015, total cash deposit from 09.11.2015 to
30.12.2015 and similarly in financial year 2016-17 total cash deposit from
01.4.2016 to 08.11.2016 and 09.11.2016 to 30.12.2016. The Assessing
Officer noted that assessee filed its submission but reiterate earlier
submission. The assessee stated that cash was increased due to withdrawal.
The assessee Office was of the view that cash deposit during financial year
and the preceding year has no comparison and that there is increased in cash
deposit in financial year 2016-17. The Assessing Officer, accordingly treated
the cash deposit 0fRs.40,00,000/- as unexplained and added under section
69A of the Act and taxed under section115BBE of the Act, while passing the

assessment order on 21.12.2019.
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3. Aggrieved by the additions made in the assessment order, assessee filed
appeal before Ld.CIT(A). Before Ld.CIT(A), assessee filed detailed written
statement, the assessee stated that during financial year 2016-17, assessee
made total withdrawal of Rs.76,37,000/- up to 07.11.2016 and cash balance
accumulated as on 07.11.2016 was at Rs.43,88,431/-. The assessee
deposited Rs.40,00,000/- between 08.11.2016 to 15.11.2016. The details
furnished by assessee about cash withdrawal and cash deposit was compiled
/ scanned at page 5 to 7 in para-6 of the order of Ld. CIT(A). The Ld.CIT(A)
noted that assessee deposited Rs.6,76,000/- and made withdrawal of
Rs.76,37,000/-. The Ld. CIT(A) noted that during demonetization, the
assessee made withdrawn of small amount of cash, which was utilized by
assessee in executing painting work and making payment to labours purchase
of colour and other related works. Thus, amount withdrawal in cash was not
available for re-deposited in bank. If assessee was not using money already
withdrawn, there was no requirement to withdrawal small amount of money
again and gain. The money deposited in the bank account is not same
amount which was withdrawn by the assessee earlier. The assessee failed to
discharge its onus cast upon them to source of cash deposit, during
demonetization period. The Assessing Office has given a clear finding in the
assessment order that withdrawal are reflected in the books of assessee. The
assessee is making general statement that cash deposited are of earlier
withdrawal. On the basis of such observation, Ld.CIT(A) upheld the addition
made by Assessing Officer. Further aggrieved, the assessee has filed present

appeal before Tribunal.
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I have heard the submissions of Ld. Authorized Representative (Ld.AR) for
the assessee and Ld. Senior Departmental Representative (Ld. Sr-DR) for the
Revenue and have gone through the orders of lower authorities carefully.
The Ld. AR for the assessee submits that assessee is a firm and engaged in
the business of job work, painting of houses, leasing of equipment of plant
and machinery on contract basis. During relevant financial year, assessee has
made total withdrawal more than Rs.76,00,000/- which has been accepted by
Ld.CIT(A). The nature of business of assessee is labour intensive, wherein
assessee has to make payment to labour in connection to day-to-day items of
painting and job work of building, which require cash expenditure. For
maintenance of plant and machinery cash payment is needed. In the month
of November, 2016, all of sudden, currency note of Rs.1000/- and Rs.500/-
was demonetized as per policy of Reserve Bank of India as declared by
Central Government. The assessee has no option except to deposit currency
notes of Rs.1000/- and Rs.500/- at the time of demonetization period. The
assessee was having closing balance of Rs.43,88,431/- on the date of
demonetization, out of which, Rs.40,00,000/- in the form of Specified Bank
Notes (in short ‘SBN’) was deposited. The assessee fully substantiated the
cash deposit by showing sufficient withdrawal. The assessee is maintaining
proper books of account. The books of account of assessee was not rejected,
except disputing the cash available with assessee. The Ld. AR for the
assessee submits that assessee has fully substantiated the availability of cash-
in-hand yet to avoid possibility of revenue leakage, a token and reasonable

disallowance may be made to avoid long drawn litigation with revenue.
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On the other hand, Ld. Sr-DR for the Revenue supported the order of lower
authorities. The Ld. Sr-DR for the Revenue submits that assessee has not
discharged its onus and fully substantiate the cash deposit, assessee failed to
prove the opening cash balance as on 01.04.2016 by third party evidence.

The assessee is relying self-serving story of cash balance as on 01.04.2016.

. I have considered the submission of both the parties and have gone through
the orders of lower authorities and perused various documents filed on
record. I find that Assessing Office made addition of cash deposit during
demonetization period by taking view that assessee failed to discharge its
onus and has not furnished the comparative cash withdrawal during previous
financial year. Before Ld.CIT(A) assessee furnished entire cash book and
details of withdrawal during relevant financial year. I find that details of cash
withdrawal are extracted in para-6 of the order of LD.CIT(A) wherein
assessee has shown total cash withdrawal more than Rs.76,00,000/-. The
assessee has also claimed opening cash balance of Rs.13.30,282/- though no
third party evidence either in the form of cash-in-hand in ITR or otherwise, is
place on record. However, it is a matter of fact that assessee is engaged in
business activities, therefore, closing balance, certain cash-in-hand cannot be
ruled out. Further, there is no dispute that during relevant financial year,
assessee has shown withdrawal more than Rs.76,00,00/-. It is a known that
during demonetization period, every businessman or individual was required
to deposit SBN with Nationalized Bank or Schedule bank. The assessee
claimed that cash deposit was out of cash availability with the assessee. I find

that except doubting the cash availability, other expenses either capital or
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revenue is not doubted by Assessing Officer nor any adverse material is
brought on record. Therefore, considering the overall facts and circumstances
of the case, I am of the view that in order to avoid possibility of revenue
leakage a token disallowance @ 10% of total deposit cash would be sufficient
to avoid the possibility of revenue leakage. Since assessee is engaged in
business activities and cash available with the assessee is out of business
activities, therefore, it cannot be taxed at the higher rate prescribed under
section 115BBE of the Act. The AO is directed to tax the same under normal
rate of tax applicable on assessee, for the year under consideration. Thus,

the ground of assessee is partly allowed.

7. In the result, the appeal of the assessee is partly allowed.

Order pronounced in open court on _12 November, 2024.

Sd/-
(PAWAN SINGH)
[(aTfd® 9¢¥ JUDICIAL MEMBER]
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