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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL, CHENNAI

Excise Miscellaneous Application No. 40710/2024
And
Excise Appeal No. 40105/2023

(Arising out of Order in Appeal No. 64/2022 (CTA - II) dated 16.11.2022 passed by
the Commissioner of GST & Central Excise (Appeals - II), Chennai)

Nippon Steel Chemical and Material

India Pvt. Ltd. Appellant
Plot No. B-31/1, SIPCOT Industrial Park
Oragadam, Mathur Village
Sriperumbudur Taluk
Kanchipuram - 602 105.

Vs.

Commissioner of GST & Central Excise Respondent
Chennai Outer Commissionerate

Newry Towers, 12t Main Road

Anna Nagar, Chennai - 600 040.

APPEARANCE:

Shri Kousik Ganesh, Chartered Accountant for the Appellant
Shri Sanjay Kakkra, Authorized Representative for the Respondent

CORAM

HON’BLE SHRI M. AJIT KUMAR, MEMBER (TECHNICAL)

FINAL ORDER NO. 41625/2024

Date of Hearing : 07.11.2024

Date of Decision: 16.12.2024

The appellant has filed this appeal against Order in Appeal No.

64/2022 (CTA - II) dated 16.11.2022 passed by the Commissioner of

GST & Central Excise (Appeals - II), Chennai (impugned order). The

appellant has also filed a miscellaneous application for taking additional
evidence on record.

2. Brief facts of the case are that the appellant M/s Nippon Steel

Chemical & Material India Private Limited, is a subsidiary of Nippon

Steel Chemical & Material Company Limited, Tokyo, Japan and were
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manufacturing parts of metal substrate and availing CENVAT credit on
inputs, capital goods and service tax inputs. During the course of audit,
it was found that the appellant had availed excess credit of
Rs.5,48,147/- without any documents prescribed in Rule 9(1) of
CENVAT Credit Rules, 2004. A Show Cause Notice dated 4.12.2019 was
issued to the appellant demanding ineligible CENVAT credit of
Rs.5,48,147/-. After due process of law, the Original Authority
confirmed the ineligible excess CENVAT credit under sec. 11A(4) of
Central Excise Act, 1944 read with Rule 14 of the CENVAT Credit Rules,
2004 along with interest and imposed an equal penalty. The appeal
preferred by the appellant before Commissioner (Appeals) was
rejected. Hence the present appeal.

3. Shri Kousik Ganesh, learned Chartered Accountant appeared for
the appellant and Shri Sanjay Kakkar, learned Authorized
Representative appeared for the respondent.

3.1 The Ld. CA stated that the appellant being a manufacturer they
do not have any Service tax output liability to be paid. They were
incorporated on 17 December 2012. During the Startup stage, the
company's accounting function and statutory compliance part, was
outsourced to a third-party accounting firm for a couple of years.
During the Departmental audit of the company's initial 2 years i.e.
2013-14 and 2014-15, since the accounting was maintained by the
outsourced agencies, the accounting staff could not trace the bills and
identify the reason for the difference found by the department officer.
After that, due to COVID there was disturbance in the continuous
service of accounting staff in the company due to which the difference

in CENVAT credit availed could not be addressed by the company on
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time. The Ld. CA stated now that they have all the information to
provide, they humbly request the Tribunal to set aside the impugned
order and consider their request for submission of complete documents
and examination on merit by the appropriate authority. They prayed
that their Miscellaneous Application for additional evidence may be
taken on record. In this application they have made available the entire
set of bills for the service tax credit availed from the initial period April
2014 to March 2015 for verification. The Ld. CA stated that they have
reversed the entire CENVAT credit availed till September 2014
amounting to Rs. 33,09,835/-(Service tax Rs.32,22,719/, Education
Cess Rs.58,109/-, Sec. Education Cess Rs.29,007/-) in the ST-3 return
for period related October 2014 to March 2015. He prayed that their
appeal may be allowed.

3.2 The Ld. AR has reiterated the points mentioned in the impugned
order.

4. I have gone through the Appeal Memorandum and have heard
the rival parties. I find that ordinarily no fresh evidence is admissible
before the Tribunal. However, the documents now produced are useful
for the reconciliation of the difference in CENVAT credit in Form E.R.-1
and ST-3 returns. Moreover, this does not appear to be a case where
fraud is suspected. The First Appellate Authority has only dismissed the
appellants appeal in the absence of any reconciliation statement and
the non-availability of any documents prescribed in Rule 9(1) of the
CENVAT Credit Rules, 2004. Considering the facts submitted by the
appellant it is felt that the ends of justice would be met by remanding
the matter to the Original Authority, for being examined and decided

afresh.
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5. Having regard to the discussions above, I remand the matter
back to the Original Authority for de novo consideration. The Ld.
Original Authority shall follow the principles of natural justice and
afford a reasonable and time bound opportunity to the appellant to
state their case both orally and in writing along with documents, if they
so wish, before issuing a speaking order in the matter. The appellant
should also co-operate with the Ld. Original Authority in completing the
process expeditiously and in any case within ninety days of receipt of
this order.

6. The appeal along with MA stands disposed of accordingly.

(Order pronounced in open court on 16.12.2024)

Sd/-
(M. AJIT KUMAR)
Member (Technical)

Rex



