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HON’BLE PIYUSH AGRAWAL, J.

L Heard Sri B.K.Singh Raghuvanshi, learned counsel for the
revisionist, and Sri B.K. Pandey, learned Additional Chief Standing
Counsel for the State-opposite party.

2. Since the controversy involved in the aforesaid revisions are

similar, the same are being decided together by this common

judgment.

3. For convenience, the facts are being delineated from STRE No.124
of 2024.

4. By means of this revision, the revisionist has assailed the order

dated 31.07.2024 passed by the Trade Tax Tribunal, Bareilly in
Second Appeal No.474/2013 for A.Y. 2003-04.

5. Learned counsel for the revisionist submits that the revisionist
herein is the Bharat Sanchar Nigam Limited (B.S.N.L.), an

undertaking of Central Government.

6. He further submits that this is a second round of litigation. Earlier,
the STRE No.395 of 2015 was filed which was tagged with some
other revisions, which was allowed vide order dated 30.11.2021 and
the matter was remanded to the tribunal with a specific direction to
decide the appeal, however the impugned order has been passed

without considering the said direction.

7. He further submits that the handsets which were given, cannot be
treated as sale in terms of the provision of the Act as there is no
transfer of right to use any goods, which can be said to be sale
within the meaning of Section 3F read with Section 2H of the U.P.
Trade Tax Act.

8. He further submits that the handsets provided to the subscribers

have to be returned on disconnection. The revisionist is only
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charging monthly charges on the basis of various service providers

to its subscribers.

He further submits that the revisionist is already paying tax as
provided under the service tax act. He further submits that the
tribunal has miserably failed to follow the directions given by this
Court as well as the Hon’ble Apex Court in the catena of

judgments.

In support of his submission, he has placed reliance upon the
judgment of the Hon’ble Apex Court passed in the case of Bharat
Sanchar Nigam Ltd. Vs. Union of India & Ors., AIR 2006
Supreme Court 1383 as well as judgment of this Court passed in
the case of Oriental Bank of Commerce Through Its ... Vs. State
of U.P. Through Its Commissioner, ... on decided on 13 February,
2008.

Per contra, learned Additional Chief Standing Counsel supports the
impugned order and submits that the tribunal has rightly imposed
the tax as the revisionist did not provide any documentary evidence
showing that no bifurcation has been submitted for rental receipt
and therefore, the finding of fact recorded against the revisionist is

justified.

He next submits that the revisionist did not file any material
documents or data, by which it could be certified that how many
consumers having been taken the handsets and how many has
returned the same on disconnection. Further, no evidence has been
produced, which could bifurcate the rental receipt as well as

different services provided by the revisionist.
Upon hearing the parties, the Court has perused the records.

It is not in dispute that in the earlier round of litigation, the writ
petition was allowed and the matter was remanded vide order dated

30.11.2021.
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The record further shows that in pursuance of the order impugned,
the revisionist did not produce copy of any agreement between the
revisionist and its consumers. The revisionist has produced the
copy of one bill for the period 01.5.2000 to 31.08.2000 in which
rent is specifically mentioned. The bill also reveals that 241 calls
have been made free of charge. It further reveals that charges
towards coloured instruments and 150 for other charges were
charged, which denotes that the rent charged by subscribers are
towards telephone sets only. The relevant paragraphs of the order

impugned reads as under:-

“§AR GRT I9T G&I &l G T @R e
319, 1351 3if&adr T Tega fafET a&d a1
GRINGTT 35T TRIT T §9d P H T I
=R T 1% R AU & -9 vd 10 H
SfEf@d [Ader & 3gurerT H Sirg 1T T

fade=7 T Yapv & -

&4 Gl &RT Sidierrell & g8 3rier d1 et off fab
S7d §RT STHIBIS] UG dlogdoydoledo & i
SHABIT I H T8 o I §3IT & FTDb!
qid Siig &g HegT 167 SRF gveg O 1t o
3997 P Tl T &g 9N & FHE TG T8
1537 TIT & Ficd 3HH T GV [T 3ifHeral ht
ST Tl Teg b1 71 & -

F- oficreff grT SHAtBIT TN 63005
Tl e @ BT giad qfe@e e 8, o 1
&1 01.05.2000 T 31.08.2000 dF b1 3rarer
o T & [OvH ¥ Wo 600.00 3ifHd & ToT
241 Plw [ged fe@rRfl = & s @
%0 120.00 81 $9 JBR 39 897 I ot 78 wyw 78t
8IcT & 13 faer § SUYichT & Sl ¥=¢ 1ot T T 8
99 SflplT W I 8T R @ fhaH!
eI 3TfdbeT
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G- 37Yicendl dl 3N H Vb T1T 97 Pl BRI Hid
PI GG 35T 79T Sl fair 2.02.2001 & Tafed
g [OH ®o 2000.00 &I eIl Sifda & aer
§9H 9% 12 75T 31 I & 65 9 G&T 8 G¥
Rent of plug and sockets TT &4 {e&gl 11 G¥
Charge for coloured Instruments @7 11T 3ifad

g/

g% JAR® T3l e ¥ Tar 3
dietfia & fadlg i w377
378379,380/2015 @& HIHel 4 Sf&AHRT & A0l
i 18.10.2022 @& VAT & 9T CAlBIT
G YbIS—Cd & HgaeT @l SrRIT- Hid ot qIiEer
13T TIT 8, SH et 3TF BT Pl [T JBR
gRYIRG fr T/ & O A e &-

(1) Rentals of Telephones, There comprise of rent
of telephone connections to Departmental
Exchanges, charges on account of local
calls(including STD calls), installation and
shifting charges for telephone installations, rentals
for accessories private wires, recoveries from
Defence telephone systems, etc.

Fh BT 3Gl [T TIT 395 ¥ U
¥CoT IR THNINIGT 3T J&ikg & 9% I8 ¥9F &I &
& §tovgotdotero gNT SUYIA @ ot ot
TN JUcTedT FNRf GIRFfl, SwdT e foriT
TRAT SEveHlT & f SoflmlT §ieg /SoEIT
TR (We) ot v g vawrRIeT @ Lot 7
377GT 81 39 77T Prow G9q & 78l 81 Godl 81
YIRS SUYIBISI Bl I8 AT far 17 & 1
g 3+ TrefaT-u7 | I8 fddpey of [ 878 collwiT
3ITRCHT B1 3Ta9THeT & I7 7811 Tia STHIPT &IRT
3T 3TdeT F1efAT9T 5 1Bl TINew I &
v & @sar & a o4 SuyiRdl @)
§lotoUToUeTo GRT ol gig /e TUcise]
PN STRATT 3% STficirell = a= Vara=c T il
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H73IeT 39T & I T & a5 FHPT ¥ §7% &I
AT TR SeTrelt VAT Pig SHTepST T VT g
3ficia g9 & FHe I¥gd 98 @ 6P &,
ST I8 FHIfOT &1 T 15 781 319+ ST #
[ SuYihar @ SAlEIT & JIT STYFT [T
o 8g A e & Sii, faae Suwimreil @ T8
132 T 81 78T dp STIIHIS P it f9er TRt fr
T & SGH dacT I BI AN 3D & GG T
T 7 [T —fa7 7al § aiget! 1 =il 8, faer &
YUE TEl & 3T 3G Yrae HaTeT 4 ford ¢
PT SERg & fogH oAl J1aT 7 o} ¥ THTfad
& T AR JeTT-3IeTT [T & [Hep1etr =T T4 q
78] &1 el IURIBIFHR IIERIT FITTH & [
W 11 H SEMNET Charge for  coloured
Instruments & I8 ¥ &IAT & 1& agel T € 7
97 Suyrprenl o dlotgordotero & SolmIT
STRST / T TI7 1537 8, T ager T 0
¥T P gV H BT & i Bl e ot
THIfRT & | 31 Ol edfa | SoflwiT 3TReT o
Trafg il 1 NI 8RG8 RT-3F & STl
vIge & g 3iTe gew & 4t F Rkt sikv g
T Gt e &1 eI S7fora it 39 arad
/ EH37IaY q¥ lougorToveTo b FIHIFIR v
3T 81 |

7— 379 J4 I8 81T & 1& dlotgogToTero gRT ot
¥eC ) Trquf eI SIfSiT bt At & SwH ol
FIT &1 RIS P T fbT THIfeT 8, FHHT
AeTRTT @aeT ~IRT U9 139 I & 1 T G &
FIfd AT gRT 39 Tra=eT F 3IfeIPT &
Tge Big Y 3lipe IUcisy T8l B 81 [9FT 7
RIRT U9 395 & 15 v H g F 10 Flaerd
YT SIS @b ¥ H FESI-gd Hd §V Y
SIRIIT 13537 77T & 98 =T %Y | Sfad Il
BIT &1 T FEeqqUl fa75 I8 41 & 135 Il Sqyier
GINT A1 §ig dloTHoUToTeTo I JTH W 9
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T & &l I8 SuYrhT 1 fHert it 8 1 afe
SANBIT FHFIT GHH FNd GHI YT 3G
FAFIT o] 3T TITT G IR BHeet TH
S g1 eIfaal 7 81 SuyiahT &l dlotwouToTero
Pl 3T 3TNST Pl 9T YT gSdT & 399 T8
TUE BT & 1 HHFIT [y 5T & oIy BT
faeesaT a7 TR i [afe d 39 STYNT BT
3B FUYIAT & I TXfed VT & 3N SofimiT
3ITINEH T TG [T 37ejfc dloTHoyToTeTo
& U ONfeT YEqT 81 39 HPR 9 3afg H
SUYIAT ° CoAlBiT died @1 il e agerr
STRRTT TY 31T YTee & Jof 3 HIqe] & S=ria
3IRFTT 37 374 814 qret 3irac dfoPouTotcio &t
e 81t ”

The finding of fact, which has been recorded in the impugned

order, has not specifically been challenged in the present revision
rather reliance has been placed upon the judgment of the Hon’ble
Apex Court passed in the case of Bharat Sanchar Nigam Ltd.
(supra) and heavy reliance has been placed upon para no.92

whereof, which reads as under:-

“For the reasons aforesaid, we answer the
questions formulated by us earlier in the following
manner:

A) Goods do not include electromagnetic waves or
radio frequencies for the purpose of Article 366
(294) (d).The goods in telecommunication are
limited to the handsets supplied by the service
provider. As far as the SIM cards are concerned,
the issue is left for determination by the Assessing
Authorities.

B) There may be a transfer of right to use goods as
defined in answer to the previous question by
giving a telephone connection.

C) The nature of the transaction involved in
providing the telephone connection may be a


https://indiankanoon.org/doc/188261505/
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composite contract of service and sale. It is
possible for the State to tax the sale element
provided there is a discernible sale and only to the
extent relatable to such sale.

D) The issue is left unanswered.

E) The aspect theory would not apply to enable the
value of the services to be included in the sale of
goods or the price of goods in the value of the
service.”

17. He further placed reliance upon the judgment of this Court passed
in the case of Oriental Bank of Commerce (supra) in para nos.7,

16, 21 & 24, which reads as under:-

“7. Now we proceed to consider the matter on
merits.

The term "goods" and "tax on the sale or purchase
of goods" are defined under Article 366 (12) &
(29-A) of the Constitution. The relevant provisions
thereof are reproduced as under

"366. Definitions.-.....................

(12) "goods" includes all materials, commodities,
and articles;

n

(29-A) "tax on the sale or purchase of goods
includes-

(d) a tax on the transfer of the right to use any
goods for any purpose (whether or not for a
specified period) for cash, deferred payment or
other valuable consideration;

and such transfer, delivery or supply of any goods
shall be deemed to be a sale of those goods by the
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person making the transfer, delivery or supply and
a purchase of those goods by the person to whom
such transfer, delivery or supply is made."

Section 2 (aa) of the Act defines "business" and
the relevant part, which been pressed in service in
the present case, reads as under :

"2. Definitions.-...................

(aa) 'business’, in relations to business of buying
or selling goods, includes-

(ii) the execution of any works contract or the
transfer of the right to use any goods for any
purpose (whether or not for a specified period),;

"

Similarly, the term "dealer" is defined under
Section 2(c) of the Act and according to the
respondents, the present transaction is covered by
provisions of Section 2 (C) (vii) (viii), which are
reproduced as under :

"2. (c) "Dealer" means any person who carries on
in Uttar Pradesh (whether regularly or otherwise)
the business of buying, selling, supplying or
distributing goods directly or indirectly, for cash
or deferred payment or for commission,
remuneration or other valuable consideration and
includes-

(vii) every person who carries on the business of
transfer of property in goods (whether as goods or
in some other form) involved in the execution of a
works contract;

(viii) every person who carries on business of
transfer of the right to use any goods for any
purpose (whether or not for a specified period) for
cash, deferred payment or other valuable
consideration;"

The "goods" are defined under Section 2(d) of the
Act which reads as under :
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"2. (d) 'Goods' means every kind or class of
movable property and includes all materials,
commodities and articles involved in the execution
of a works contract, and growing crops, grass,
threes and things attached to, or fastened to
anything permanently attached to the earth which,
under the contract of sale, are agreed to be
severed but does not include actionable claims,
stocks, shares, securities or postal stationery sold
by the Postal Department,"

Since, the respondents have also placed reliance
on the definition of "works contract” as contained
in Section 2(m), therefore, the same is also
reproduced as under :

"2. (m) 'Works contract' includes any agreement
for carrying out, for cash, deferred payment or
other valuable consideration, the building
construction, manufacture, processing,
fabrication, erection, installation, fitting out,
improvement, modification, repair or
commissioning of any movable or immovable

property;"

The charging provision attracting tax liability in
the present case is Section 3-F and relevant part
thereof reads as under :

"3-F. Tax on the right to use any goods or goods
involved in the execution of works contract.-(1)
Notwithstanding anything contained in Section 3-
A or Section 3-AAA or Section 3-D but subject to
the provisions of Sections 14 and 15 of the Central
Sales Tax Act, 1956, every dealer shall, for each
assessment year, pay a tax on the net turnover of-

(a)transfer of the right to use any goods for any
purpose (Whether or not for a specified period) for
cash, deferred payment or other valuable
consideration; or

(b)transfer of property in goods (whether as goods
or in some other form) involved in the execution of
a works contract.

10
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at such rate not exceeding twenty percent as the
State Government may, by notification, declare
and different rates may be declared for different
goods or different classes of dealers."

XXXX

16. the issue can also be examined from another
angle. The transfer of right to use any goods for
any purpose must be for cash, deferred payment or
other valuable consideration. Can it be said that
the rent charged by the Bank for entering into an
agreement with the customers assigning right to
use Locker of the Bank amounts to such
consideration. This would require us to examine
as to what is the principle object of the customer
in hiring the Locker of the Bank. In other words,
we have to examine what actually is the contract
between the Bank and its customers with respect to
user of Bank Lockers and the kind of transaction
involved therein. In para 22 of the writ petition, it
is averred that the Bank is not selling Lockers to
its customers for rent. Locker is a part of big vault
attached and embedded to earth. The whole extent
of the vault is embedded to the strong room which
has been specifically designed to ensure proper
security and safety to the valuables of its
customers. In order to provide security, the Bank
has to construct strong room with prescribed
specifications necessary for attaining highest
security and safety and it is attached to earth. The
specifications necessary for security are as per the
norms and standards of global standard security.
The Bank further installs security alarm
surveillance device and ensure constant electric
supply for the working of security alarm
surveillance device. A regular security guard is
employed for round the clock for guarding of
Lockers. The customers have limited right to
access during specific hours and specific days.
The Locker is operable with the use of a key which
is in possession of the customer and a master key

11
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possessed by the Bank without which, the Locker
cannot be opened and operated by the customer.
The Bank has every right to stop operation of the
Lockers in certain cases. The agreement is said to
be a lease-deed wherein the customer is in the
capacity of lessee and the Bank in the capacity of
lessor. A copy of the draft agreement is on record
as Annexure 7 to the writ petition. It is admitted by
all the parties concerned that the agreements
executed by all the Banks for renting out Lockers
are in similar terms. It provides that the Bank
reserves right of having the working of the Safe
Deposit Vault and of making changes therein
without any previous notice or information and the
Lockers can be operated by the customer or his
authorized agent during such working times as are
prescribed by the Regulations or the Bank. Clause
5 of the lease deed reserves rights to the Bank of
closing Safe Deposit Vault under extra-ordinary
circumstances such as civil commotion, riots and
other similar circumstances for such time as may
be necessary. Clause 20 provides as to what shall
not be kept in the Locker and reads as under :
"20. The lessee shall not assign or subject the
locker or any part thereof, or use or permit it to be
used for deposit of any liquid of any thing of
explosive dangerous of offensive nature or which
may become a nuisance to the Bank or any of its
tenants or customers or for any other purpose
than for deposit of valuables or other property and
shall on demand permit the bank to inspect the
contents of the safe for the purpose of ascertaining
it the condition is being complied with.

XXXX

21. That being so, the rent charged by the Bank for
user of the Lockers also cannot be taxed under the
Act and that is another reason vitiating the
impugned orders of assessment and notices issued
by the respondents to the Banks attracting liability
of tax upon the petitioners under the Act.

12
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Moreover, the entire transaction of hiring of a
Locker by a customer or letting out a Locker by
the Bank to its customers involves service with
primary object of safety and security of the
valuables of the customers kept in the Lockers. It
is an indivisible contract and not a composite
contract. Even in those cases, where sales tax
would have been chargeable on that element of a
contract which is part of a composite contract but
is distinct, but in case of an indivisible contract,
the amount cannot be separated to attract the
liability of sales tax at all. In Imagic Creative Pvt.
Ltd. (supra), the Court with reference to payment
of service tax as well as sales tax observed
"Payments of service tax as also the VAT are
mutually exclusive. Therefore, they should be held
to be applicable having regard to the respective
parameters of service tax and the sales tax as
envisaged in a composite contract as
contradistinguished from an indivisible contract. It
may consist of different elements providing for
attracting different nature of levy. It is, therefore,
difficult to hold that in a case of this nature, sales
tax would be payable on the value of the entire
contract; irrespective of the element of service
provided.

XXXXX

24. Now we proceed to consider whether right to
use Locker of a Bank can be said to be "transfer of
right to use goods". In support of the submission
that it constitute "transfer of right to use goods”,
reliance is placed by the respondents on the Apex
Court decision in State of U.P. Vs. Union of India
(supra) and 20th Century Finance Corporation
Ltd. (supra). However, we find that the Apex Court
decision in State of U.P. Vs. Union of India
(supra) rendered by the two Hon'ble Judges of the
Apex Court was overruled by a three-Judge Bench
of the Apex Court in Bharat Sanchar Nigam Ltd.
(supra).  Similarly, 20th Century Finance

13
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Corporation Ltd. (supra) is cited for the
proposition that delivery of possession of goods is
not a necessary concomitant for completing a
transaction of sale for the purpose of Article 366
(29-A) (d), but in BSNL's Case, the Apex Court in
para-73 of the judgment has clearly held that the
aforesaid decision is not an authority for the said
proposition. Therefore, both the aforesaid
judgments do not help the respondents at all. On
the contrary, the Court said that in order to
constitute "goods", it must be capable of being
bought and sold and capable of being transmitted,
transferred, delivered, stored and possessed. It has
held that goods must be available at the time of
transfer, must be deliverable and delivered at some
stage. It further says that transaction must also
show intention to transfer the right to use freely. In
State of Andhra Pradesh Vs. M/s. Rashtriya Ispat
Nigam Ltd. 2002 (3) SCC 314, the contractor was
allowed to use machinery for execution of the
project and the user of machinery was claimed to
be transfer of right to use goods by the sale tax
authorities. Negativing, the Court said that :

"The transaction did not involve transfer of right
to use the machinery in  favour of
contractors. ....the effective control of the
machinery even while the machinery was in use of
the contractor was that of the respondent
Company;, the contractor was not free to make use
of the machinery for the works other than the

)

project work of the respondent or... .’
In the case in hand, the aforesaid judgment is of no aid to the
revisionist as the finding of fact recorded against the revisionist
therein, here-in-above has not been challenged in any para of the
present revision, which reads from para no.1 to 11. In the para no.9,
an averment has been made that the tribunal without proper
discussion of the matter, has rejected its appeal. The finding in the

impugned order which has been recorded that no details of
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bifurcation has been provided by the revisionist, the same has not

been challenged before this Court.

19. Further, after considering the material available on record, the
tribunal, considering 10% of the total received rent, imposed the

tax.

20. In view of the facts as stated above, no interference is called for by

this Court in the impugned order.
21.  Accordingly, the revisions are fails and are dismissed.

22.  The questions of law framed in body of the aforesaid revisions, are

answered against the revisionist.

Order Date :-11.04.2025
Pravesh Mishra/-

(PIYUSH AGRAWAL, J.)



