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Per Ashok Jindal :

The appellant is in appeal against the impugned order wherein the
demand of service tax has been confirmed under reverse charge
mechanism and the cenvat credit has been denied on various issues and
penalty was also imposed on the appellant.

2. The facts of the case are that the appellant is a media and
entertainment production and distribution company headquartered in
Kolkata, West Bengal. The appellant operates in 3 segments namely,
film division, television division and digital cinema division for, inter alia,
providing services, such as, copyright services, programme producer

services, video tape production services and business auxiliary services.
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The nature of incomes booked under each of the segments along with

their taxability under service tax is tabulated herein below :

Name of | Nature of service Taxability under
Segment Service Tax
TV Division Upon the request of TV channels, the | Taxable under the

Appellant records the episode into a | category
magnetic tape which is handed over to | "Programme

the TV Channels in physical form for | Producer Service”
telecasting the programme

Film Division 1. Appellant assigns satellite television | Taxable under the
broadcasting rights of its own | copyright services
movie/s to the TV channels for a
fixed period for broadcasting the
movie in television. The same is
recorded as satellite telecast income
in the profit and loss account

2. Temporary transfer of copyright of | Exempt from
cinematographic films for exhibition | Service tax
in cinema hall or cinema theatre

3. Permanent transfer of copyright of | Liable to VAT,

cinematographic films excluded from

Service Tax
Digital 1. Appellant earns a per show fees from | Taxable under the
Cinema the distributors/ producers who | category “Video
Division telecast the movie in the cinema Tape Production

halls wherein the projectors and
other equipment of the Appellant are
installed.

2. Provides digital cinema mastering
services to the local producers of
West Bengal

service”

2.1 The appellant maintains separate records for each division.
CENVAT credit pertaining to the Television Division and the Digital
Cinema Division is availed in full, as the output services under the said
divisions are entirely taxable. Whereas, in respect of the Film Division
and common input services used across divisions, the appellant avails
credit on a proportionate basis, applying the ratio of taxable to

exempted services for the company as a whole, and duly reverses credit
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attributable to exempted services in terms of Rule 6 of the CENVAT
Credit Rules, 2004.

2.3 During the course of audit, records for the period 2010-11 to
2013-14, were scrutinized and the appellant was served with a spot
audit memo dated 27 April 2015 demanding tax on account of seven
heads as set out in the table above. Out of the seven issues, the
appellant paid tax along with interest on account of availment of credit
of tax paid under reverse charge mechanism without any valid duty
paying document as required under Rule 9 of the Cenvat Credit Rules,
2004 and excess availment of credit on the capital goods.

2.4 Thereafter, by invoking extended period of limitation, a show
cause notice dated 16 October 2015 was issued to the appellant
demanding tax to the tune of Rs.2,18,77,956/- under five heads as
enlisted above along with interest and equivalent penalty. The show-
cause-notice also sought to demand penalty under Section 78 of the
Finance Act, 1994 in respect of the two issues for which tax had been
paid by the appellant before the issuance of Notice. The appellant
replied to the show-cause notice denying the allegations contained
therein.

2.5 The matter was adjudicated by the Id.Adjudicating Authority. The
demand of service tax was confirmed along with interest and penalty
was also imposed on the appellant.

2.6 Being aggrieved with the said order, the appellant is before us.

3. The Id.Counsel appearing on behalf of the appellant submits that
the demand of tax under Reverse Charge Mechanism (RCM) raised on

the payments made in foreign currency is liable to set aside in toto in so
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far as the Revenue has raised the demand solely on the basis of figures

appearing in the Balance Sheet of the Appellant without

identifying/classifying the category of underlying services on which it is
taxable.

3.1 He further submits that during the year 2010-11 to 2013-14, the

appellant had incurred certain expenses in foreign currency for shooting

of films outside India and other allied activities. The entire demand of

Rs.1,24,73,378/- has been raised by the Ld. Adjudicating Authority

solely on the basis of the figures reported in the balance sheet under

the heading “expenditure in foreign currency”, without specifying the
nature of taxable service. In this regard, he submits that it is a settled
law that the onus of determining taxability of a service and its
classification is on the Department and demand cannot be raised merely
on the basis of difference in figures between the Balance Sheet and the

ST-3 returns without identifying the category of underlying service on

which service tax is payable. In support his contention, he relies on the

following judgements :

(i) M/s. Outotec India Private Limited vs. Principal Commissioner of
Service Tax-I, Kolkata [2026 (1) TMI 714 - CESTAT KOLKATA]

(i)  M/s.Nirman Construction vs. Commissioner of CX, ST and
Customs, Durgapur Commissionerate [2025 (8) TMI 6 - CESTAT
KOLKATA]

(iiif)  M/s R.K. Singh & Co. vs. Commissioner of Customs & CX [2023
(5) TMI 721 - CESTAT NEW DELHI]

3.2 He further submits that for the period prior to 01July 2012

(Positive List regime), the Department has failed to identify the specific
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sub clause of Section 65(105) of the Finance Act under which the said
service is liable to be taxed. He submits that the Department has not
even specified the sub-rule of Rule 3 of the Taxation of Services
(Provided from outside India and received in India) Rules, 2006 under
which the said services can be said to have been received in India. It is
well settled principle of law that under the positive list regime, the onus
to determine taxability and appropriate classification of a service was
upon the Revenue. However, in the instant case, the said onus/burden
has not been discharged by the Revenue. Thus, in the absence of
identification/classification of the specific category under which the
alleged service fell and the sub-rule under which the services could
have been said to be received in India, no liability could be fastened
upon the appellant. Thus, the demand is liable to be set aside. In
support of his contention, he relies of the following judgements :

(i) M/s. India Steamship Versus Commissioner of Service Tax

Audit [2024 (6) TMI 448 - CESTAT KOLKATA]

(i) M/s Hindustan Zinc Ltd. Versus Commissioner, Central

Excise, Udaipur [2021 (9) TMI 859 - CESTAT NEW DELHI]

3.3 Further, he submits that even for the period post 01.07.2012, tax
demand cannot sustainas the Department has without appreciating and
understanding the nature of the services received by the appellant,
invoked Rule 3 of the Place of Provision of Services Rules, 2012 to
demand tax under reverse charge. In this regard, the appellant
submits that the Ld.Adjudicating Authority has not rebutted the
contentions of the appellant and has arbitrarily confirmed the demand

merely by imposing Rule 3 of POPS, without ascertaining as to what
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type of services were received by the appellant. It is a settled law that a
vague Notice and/or Order which is devoid of any grounds or reasons in
support of its claim violates the principles of natural justice and is bad
in law. Thus, in the absence of any specific taxable service being
pointed out in the Show Cause Notice and/or impugned Order, the
demand raised against the Appellant cannot sustain. Reference in this
regard is invited to the judgement of this Tribunal in the case of M/s.
Outotec India Private Limited vs. Principal Commissioner of Service Tax-
I, Kolkata (supra).

3.4 He submits that in any event and without prejudice to the
submissions made hereinabove, it is submitted that the appellant is not
liable to discharge taxes on the expenses incurred towards shooting and
allied activities outside India. Without prejudice to the submissions
made hereinabove, it is submitted that the expenses incurred by the
Appellant are majorly for the services in relation to immovable property
situated outside India, as clearly forthcoming from the Annexure-A to
the Notice. Even otherwise, the payments made by the Appellant to
overseas line producers for arranging shooting of films outside India
would not be liable to service tax under RCM as such services are
performed wholly outside India. The Appellant submits that for the
period prior to 01.07.2012, under Rule 3(ii) of the Import Rules, 2006,
only such services were taxable which were wholly or partly performed
in India. Since, the activities relating to film shooting and allied
arrangements were wholly performed outside India, the said services
cannot be said to have been received in India for the purpose of

charging tax under Section 66A of the said Act.
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3.5 He further submits that for the period post 01.07.2012, the said
payments can at best be attributed to payment for provision of services
relating to events and thus place of provision of such services would be
governed by Rule 6 of the POPS Rules, 2012. The Appellant submits
that in terms of Rule 6 of POPS Rules, 2012, place of provision of
services provided for organization or admission of a cultural, artistic,
entertainment event or similar events is the place where such event has
been held.It is submitted that while the word "event” has not been
defined under Service Tax Law, the same has been defined under the
Cambridge Dictionary to mean as "“An activity that is planned for a
special purpose and usually involves a lot of people, for example, a
meeting, party, tradeshow, or conference”. Thus, the term event is
wide enough to include the activity of film shooting, being a planned
activity carried out for a specific purpose.This is also evident from
Regulation 2(c) of the Rajasthan Film Shooting Regulations, 2012,
which defines film shooting as an event recorded by camera for the
purpose of showing cinematographic films. Relevant extracts of the
definition are as follows:
“"(c) "Film shooting” means making of cinematographic films of
motion pictures of a story or of an episode of a serial of motion
picture or event recorded by a camera for the purpose of showing
by cinematograph in a cinema, or on television or other electronic
media whether that being for a commercial cinema venture or
purely artistic creation for publicity and/or advertisement,

intended for public viewing or showing or exhibiting whereof
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would be governed by the Cinematograph Act, 1952 (Central Act

No. 37 of 1952) or any other law for the time being in force;
Thus, on a conjoint reading of the above stated definitions, it is amply
clear that the shooting of film has to be construed as an event and the
activities of line producers which are in the nature of organisation of
shooting of the film at a foreign location would fall within the scope of
Rule 6 of POPS Rules. Thus, the place of provision of such services
would be the foreign location where the event takes place i.e. the
shooting takes place and therefore, no service tax can be recovered
from the appellant.
3.6 He submits that the demand of Rs.30,58,083/- for short reversal
of cenvat credit suffers from inherent infirmities in as much as tax
amount discharged on advances received during the year have not been
considered in the value of output services and “permanent sale of
copyrights” has been held as service. He submits that the appellant has
pro rata reversed the credit of the input services used in relation to its
film division by computing the value of exempted and output services
on entity basis as a whole. The reversal for common credits has been
computed by the Revenue by just considering the revenues of film
division, which is objectionable, as it has to be a corporate/entity level.
During the relevant period, service tax registration was a centralized
registration at a corporate level, therefore, there was no basis for pro
rata reversal of common credit by excluding the revenues attributable
to TV and Digital Cinema division. On the basis of such, division level
computation, the Department has alleged short reversal of tax to the

tune of Rs.30,58,083/-.
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3.7 He submits that the said anomaly is on account of the following
computational infirmities made by the Revenue:
(i) Decreased the denominator (taxable + exempt services) by
not considering the advances of Rs.105,01,19,356/- received
during the FY 2013-14 on which tax has been discharged during
2013-14;
(ii) Increased the numerator by including the value of permanent
sale of copyrights amounting to Rs. 3,40,00,000/- in the value of
exempt services provided.
It is pertinent to note that for the purposes of computation of reversal
under Rule 6(3A) of the CCR, value of the “services provided during the
financial year” has to considered. In this regard, the Appellant submits
that in terms of Point of Taxation Rules, 2011, the services are deemed
to have been provided at the time the point of taxation it may be noted
that 2004 Rule 3 of the Point of Taxation Rules, 2011, point of taxation
is the point when the invoice for the service has been issued or when
the payment has been received, whichever is earlier. Ld. Adjudicating
Authority has rejected the inclusion of such advances in the value of
output services on the ground that no taxable service has been
provided by the Appellant during the FY 2013-14.
3.8 It is pertinent to note that Rule 6(3A) of the CCR, 2004 requires
computation based on the “value of services provided during the
financial year.” In terms of Rule 2(e) Point of Taxation Rules, 2011, a
service is deemed to have been provided at the point of taxation.

Further, as per Rule 3(b) of the POT Rules, where any advance payment
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is received prior to issuance of invoice, the point of taxation is the date

of receipt of such payment. Since advance consideration of

Rs.105,01,19,356/- was received during FY 2013-14, the point of

taxation for such amount falls within the said financial year.Accordingly,

the Appellant submits that the said amount of Rs. 105.01 crores is
required to be included in the value of output services provided during
the financial year for the purposes of computation under Rule 6(3A) of

CCR. However, the Ld. Adjudicating Authority has rejected such

inclusion on a whimsical ground thatno taxable service has been

provided by the Appellant in respect of such advance.

3.9 Further, it is submitted that the value of “"permanent sale/transfer

of copyrights” on which VAT has been discharged by the Appellant

cannot be included in the value of exempt services in so far as it is a

settled law that permanent transfer of copyright is outside the purview

of service tax. Reference in this regard is invited to the following
judgements:

(i) M/s Narne Networks Pvt Ltd. Versus Commissioner of Central
Excise and Service Tax Hyderabad [2025 (10) TMI 1132 - CESTAT
HYDERABAD]

(i) Pr. Commissioner of CGST & Central Excise, Chennai Vs
Wunderbar Films Private Ltd [2024 (3) TMI 17 - MADRAS HC].

However, the Ld.Adjudicating Authority has disregarded the appellant's

contention on anerrroneous ground that discharge of VAT on a service

does not necessarily exclude its liability from service tax. In this regard,
the Appellant submits that it is a settled principle of law that service tax

cannot be levied on the same transaction on which VAT has been
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discharged as VAT and service tax are mutually exclusive.The said
proposition has also been clarified by the CBIC vide Circular No.
334/1/2008-TRU dated 29.02.2008 (Para 4.4.3).Reliance in this regard
is placed on the following judgements:
(i) Imagic Creative Pvt Ltd. vs. Commissioner of Commercial
Taxes [2008 (9) S.T.R. 337 (S.C.)]
(i) Commissioner of Service Tax-V, Mumbai vs. UFO Moviez India
Ltd [2022 (61) G.S.T.L. 4 (S.C.)]
In light of the submissions made hereinabove, the revised ratio for

reversal of CENVAT Credit would be computed as under:

» Total Value of exempted services (film division) provided during the
financial year (i.e. M) as per the Notice = Rs. 28,88,44,244/-
» Total value of output and exempted services (for film division)

provided during the financial year (i.e. N) is computed as under:

Particulars Amount (Rs)

Total Value of output services provided as per Notice 33,27,68,723/-

Less: Value of output services provided during the previous 31,32,47,100/-
years (i.e. advance amount on which tax paid during the last
year and income recognised in the current year)

Add: Value of output services provided during the financial | 1,05,01,19,356/-
year 2013-14 (i.e. advance amount on which tax paid during
2013-14 and part of income to be recognised in the
subsequent years)

Add: Value of export service (as per Notice) 33,83,844/-
Total Value of Output Service Provided during 2013-14 1,07,30,24,823/-
Add: Total Value of exempted services (as per Notice) 28,88,44,244/-

Total value of output and exempted services provided during | 1,36,18,69,067/-
the financial year (i.e. N)

> Total CENVAT credit taken on input services (for film division) during
the financial year 2013-14 (i.e. P) as per the Notice -

Rs.2,18,43,449/-
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» Therefore the ratio for reversal of CENVAT Credit pertaining to film
division is coming to approximately 21.21% (i.e.
28,88,44,244/1,36,18,69,067 x 100)

Hence, the CENVAT reversal should have been Rs. 46,32,864/- (i.e.
2,18,43,449 x 28,88,44,244/1,36,18,69,067). However, the Appellant
had inadvertently reversed a CENVAT credit of Rs. 76,45,207/- which is
not in dispute basis their understanding that the ratio is to be applied
for the entire company as a whole and not division wise.

3.10 Further, it is submitted that the demand of Rs.26,16,650/- is
wholly unwarranted, as the input services availed from RIMT Pvt. Ltd.
were exclusively used for rendering taxable output services and
therefore no reversal of CENVAT credit is required. The Revenue seeks
to recover Rs.26,16,650/- from the appellant against the cenvat credit
amounting to Rs.30,84,840/- availed on input services (digital
mastering services) received from RIMT Pvt. Ltd. on the purported
ground that the said services have been used by the Appellant for
rendering both taxable (video tape production services) as well as
exempt services (advertisement services and services by way of
temporary transfer of permitting the use or enjoyment of copyright of
cinematographic film or exhibition in a cinema hall). In this regard it
would be pertinent to note that “digital cinema mastering” refers to the
technical process of converting a film’s digital intermediate outputs
(images) into a DCI/SMPTE-compliant Digital Cinema Package (DCP) by
compressing, encrypting and synchronising image, audio and subtitle

files for theatrical exhibition.
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3.11 He further submits that the findings of the Ld.Adjudicating
Authority that the mastering services formed an integral part of
exempted advertising services or temporary transfer of copyright for
exhibition is based on mere assumptions and presumptions without any
evidence of actual use. The Revenue has not adduced any evidence
whatsoever to prove that the services received from RIMT were availed
by the Appellant for rendering exempt services. Further, the allegation
that that without receiving such services, the assesses would not be in a
position to display their films or advertisement contents to the viewer is
completely erroneous and without any basis in so far as the films can be
exhibitedeven without receipt of the mastering services in cases where
the Appellant receives digitally mastered reel from the producers. It is a
settled law that the demand raised merely on the basis of presumptions
and assumptions without any concrete evidence is liable to be dismissed
and set aside In support of his contention, he relies on the following
judgements :
(i) M/s DLF Project Limited Versus C.C.E & S. T- Gurgaon I [2020
(38) G.S.T.L. 56 (Tri. - Chan.)]
(i) M/s Bengal Beverages Private Limited vs. Commissioner of CGST
& Excise, Howrah [2022 (2) TMI 1125 - CESTAT KOLKATA]
3.12 It is further submitted that the digital cinema mastering services
availed from RIMT have been used exclusively for further providing
digital cinema mastering services to the producers, on which tax has
been discharged under the category “Video Tape Production services”.In
this regard, sample copies of the input service invoices issue by RIMT

and the output service invoices raised by the appellant for provision of
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such services were also produced before the Ld. Adjudicating
Authority.However, the Ld. Adjudicating Authority has rejected the
contention of the Appellant on flimsy ground that all the cinemas were
exhibited in digital form during the relevant period. Thus, the demand
raised merely on assumptions and presumptions is liable to be set
aside. He submits that in respect of the capital goods having been used
for provision of both taxable and exempt services, no credit reversal is
required in terms of Rule 6(4) of CCR.

3.13 He submits that out of the demand of Rs. 15,53,293/-, a sum of
Rs.14,95,054/- pertains to cenvat credit availed on imports of
projectors and parts thereof falling under Chapter 85 and 90, while the
balance Rs.58,239/- pertains to the cenvat credit of input services
availed in relation to maintenance of such projectors.The Revenue has
demanded the reversal of the credit availed on said goods and services
on the purported ground that they have been used by Appellant
exclusively for effectuating exempt supplies. In this regard, the
Appellant submits that the said allegation is unfounded and rendered
without proper appreciation of facts in so far as it was used for provision
of taxable services in the form of “distributor per show fees”. The said
projectors were used for exhibiting films in cinema theatres by the film
distributor/exhibitor and the Appellant charged such distributor a pre-
agreed share of the revenue on per show basis, on which tax was duly
discharged by the Appellant under the category of “video tape
production service”. The Ld. Adjudicating Authority brushed aside the
contentions of the Appellant by stating that video tape production

services ceases its operation after transfer of digital films to distributor
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and that video production service (taxable) cannot be corelated with an
exempt service of transfer or enjoyment of copyright of
cinematographic film for exhibition in a cinema hall. In this regard, it
is submitted that in terms of Section 66F(1) of the said Act, it is not
necessary that a service used to provide an exempt service shall also be
an exempt service. Thus, the finding of the Adjudicating Authority that
there is no co-relation between a taxable service and exempt service is
completely misplaced. Moreover, even if it is assumed but not admitted
that the said services were not taxable under the category “video tape
production service”, the same would not result in any material change
to the present proceedings. It is an undisputed fact that the Appellant
has duly discharged service tax on the consideration received from
distributor. Mere discharge of tax under an incorrect or alternative
taxable category would neither alter the taxability of the transaction nor
would render the payment otiose.

3.14 Further, he submits that in terms of Rule 6(4) of CCR, 2004,
cenvat credit on capital goods is restricted only if used for supplying
exclusive exempt services. Since, the projector and parts thereof have
been used for providing both taxable and exempt services, no reversal
is required. Thus, the demand of Rs.14,95,054/- is liable to be set
aside. Reference in this regard is invited to the judgement of this
Hon’ble Tribunal in the case of Commissioner of CX & ST, Kolkata vs.
Electrosteel Castings Ltd. [Excise Appeal No. 75827 of 2015 - CESTAT

KOLKATA]
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3.15 With regards to the balance demand of Rs.58,239/- pertaining to
input services, he submits that the said services were used for
rendering both taxable and exempt supplies and hence the Appellant
had already reversed the proportionate credit amounting to Rs. 17653/-
along with interest of Rs.6,354/-. However, the same has not been
appropriated. Thus, he prays that an amount of Rs.17,653/- be
appropriated and the balance demand of Rs.40,586/- be set aside.

3.16 It is further submitted that the demand of Rs.21,76,552/- is not
sustainable as it has already been reversed by the appellant. The
demand has been raised on the purported ground that the appellant has
availed excess credit in ST-3 returns vis-a-vis the cenvat credit register.
In this regard, he submits that the allegation of the Revenue is wholly
erroneous and devoid of merits as the entire amount of Rs.21,76,552/-
has been reversed by the appellant in its ST-3 returns for the period
October 2013 to March 2014.

3.17 He further submits that the penalty under Section 78 is not
imposable when tax has been paid even before the issuance of show-
cause notice. It is well settled that penalty under Section 78 and/or
under Rule 15 can only be imposed in a situation where Service Tax is
not paid by reason of fraud, collusion or wilful mis-statement or
suppression of facts or contravention of any provisions of the law, with
the intent to evade payment of Service Tax. However, in the present
case, the appellant has never suppressed any facts regarding the
activities undertaken by them. In fact, the entire demand has been
computed solely on the basis of the figures provided by the appellant,

sourced from its audited annual accounts and S.T.-3 Returns filed



WWW.TAXSCAN.IN - Simplifying Tax Laws - 2026 TAXSCAN (CESTAT) 205

17

Service Tax Appeal No.75875 of 2017

during the relevant period. The Department has failed to adduce any
evidence to establish suppression of facts on the part of the appellant
with the intent to evade payment of Service Tax and hence penalty
under Section 78 is not imposable. In this regard, he relies on the
decision of this Tribunal in the case of M/s Outotec India Private Limited
vs. Principal Commissioner of Service Tax-I,Kolkata (supra). Further, he
submits that it is a well settled principle in law that penalty cannot be
demanded under Section 78 of the Act, when tax has been paid even
before the issuance of show cause notice. In this regard, he also relies
on the judgement of this Tribunal in case of M/s Reliable Industries
Versus Commissioner of CGST & Central Excise,Bhubaneswar [2023
(12) TMI 1065 - CESTAT KOLKATA].

3.18 Finally, he submits that the demand is barred by limitation. In
this case, he points out that the demand for the entire period (2010-11
to 2013-14) except for the period October 2013 to March 2014 is barred
by limitation. He further submits that it is a settled law that extended
period of limitation cannot be invoked in cases where the entire demand
has been raised solely on the basis of balance sheet and ST-3 returns of
the Company, which are public documents. Thus, the entire demand for
the period till September 2014 is liable to be set aside on this short
ground alone.

4, The Id.A.R. for the Revenue has justified the impugned order.

5. Heard both sides and considered the submissions.

6. We find that in this case, the following issues emerge :
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(a) whether the appellant is liable to pay service tax under
reverse chance mechanism on the expenses incurred in foreign
currency towards shooting of films and other related expenses or not ?

(b) Whether an amount of Rs.30,58,083/-, is required to be
reversed on account of alleged short reversal of cenvat credit on input
services used commonly for making both taxable and exempt supply or
not ?

(¢) Whether an amount of Rs.26,16,650/- is required to be
reversed on cenvat credit used on input services received from RIMT
Pvt. Ltd. used for providing both taxable and exempt supply or not ?

(d) Whether an amount of Rs.15,53,293/- is required to be
reversed to cenvat credit availed on projectors and its maintenance
related services purported used exclusively for providing exempt
services or not ?

(e) Whether an amount of Rs.21,76,552/- is required to be
reversed for excess availment of cenvat credit in ST-3 Returns Vis-a-vis
the cenvat credit register or not ?

(f) Whether penalty can be imposed under Section 78 of the
Finance Act, 1994 on the appellant, or not ?

7. It is undisputed facts that the appellant is providing taxable as
well as exempted services and on taxable services, the appellant is
paying service tax. Some services are exempted services, on which,
the appellant is not paying service tax. The appellant is not paying
service tax on permanent transfer of copyright of cinematographic films
and on that transfer of copyright, the appellant has paid VAT,

therefore, no service tax is payable.
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Issue (a)
Whether the appellant is liable to pay service tax under
reverse chance mechanism on the expenses incurred in foreign
currency towards shooting of films and other related expenses

or not ?

8. The demand of service tax has been confirmed under reverse
charge mechanism on the expenses incurred in foreign currency
towards shooting of films and other related expenses for the period
2010-11 to 2013-14. In fact, the appellant incurred certain expenses in
foreign currency for shooting of films outside India and other allied
activities. The demand has been raised on the basis of figures shown in
the balance sheet under the Heading “expenditure in foreign currency”
without specifying the nature of the taxable service. It is not
mentioned in the show-cause notice. The contention of the appellant is
that the onus of determining taxability of a service and its classification
is on the department and the demand cannot be raised merely on the
basis of difference in figures between the Balance Sheet and the ST-3
Returns without identifying the category of underlying service, on
which service tax is payable. Admittedly, no description of service has
been identified by the Revenue while issuing the show-cause notice.
The demand has been raised merely on the basis of difference in figures
between the Balance Sheet and the ST-3 Returns. In that
circumstances itself, the demand is not sustainable as held by this
Tribunal in the case of Outotec India Private Ltd. (supra), wherein this

Tribunal has observed as under :
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"6.1. From the above table, we find that this demand has been
raised simply on the basis of the difference between Profit & Loss

Accounts, Trial Balance and S.T.-3 Returns.

6.2. For the period prior to 01° July, 2012, the charge of Service
Tax under Section 66 of the Finance Act was on services falling
under the various sub-clauses of Section 65(105). It was
therefore necessary for the Department to establish that the
alleged differential income pertained to rendering of taxable
services falling under one of the sub-clauses of Section 65(105) of
the Act. The burden is cast upon the Department to prove that
Service Tax is leviable under the charging provision, which the
Department has failed to do in the instant case. Hence, the
demand of Service Tax confirmed cannot be sustained. In support
of this view, we rely upon the decision in the case of M/s
Hindustan Zinc Ltd. Versus Commissioner, Central Excise, Udaipur
[2021 (9) TMI 859]. The relevant portion of the said decision is

reproduced below: -

"10. To appreciate the aforesaid contention, it would be
necessary to examine the relevant provisions of section 66 and
66A of the Finance Act. Section 66 is the charging section and it
provides that there shall be levied service tax at the rate of 12
per cent of the value of taxable services referred to in various
clauses of section 65(105). Section 66A of the Finance Act relates
to charge of service tax on services received from outside India.

11. Neither is there any allegation in the two show cause notices
nor any finding has been recorded in the impugned order to
demonstrate how the provisions of 66 read with 66A of the
Finance Act and the Import Rules are attracted. In fact, neither
the show cause notices nor the impugned order specify the
category of service under which the demand has been confirmed
against the Appellant. The demand has been proposed and
confirmed merely because of difference between the figures in
the balance sheet of the Appellant and theST-3 Returns.”

6.3.A similar view has also been taken by this Bench in the case
of M/s. Nirman Construction Versus Commissioner of Central

Excise, Service Tax and Customs, Durgapur Commissionerate,
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Burdwan (West Bengal) [2025 (8) TMI 6 - CESTAT Kolkata]
wherein it has been held that no Service Tax can be demanded
merely on the basis of difference between Balance Sheet and
S.T.-3 Returns. The relevant observation made by the Bench in

the aforesaid decision reads as under: -

"10.1. From the above, it is evident that Service Tax has
been demanded on the basis of the value of taxable services
as observed from the balance sheet / Profit & Loss Account
of the appellant and the value declared in their S.T.-3
Returns. No separate category-wise Service Tax has been
demanded. Therefore, we find force in the contention of the
Ld. Counsel for the appellant that the Show Cause Notice,
issued merely on the basis of difference observed between
the figures furnished in the balance-sheet and S.T.-3
Returns without specifying any particular category of service
for levy of Service Tax, is not sustainable.”

6.4. Even for the period after 01°° July, 2012, Service Tax can be
levied only when there is a clear identification of service provider,
service rendered, service recipient and consideration paid for the
same, to analyse the nature of service rendered and the liability
to Service Tax on the part of the appellant thereon. Since no such
exercise has been done in the Show Cause Notice, we agree with
the submission made by the appellant that the demand confirmed
in the impugned order cannot sustain. We observe that the same
view has been expressed by the CESTAT, Chandigarh in the case
of M/s. Indian Machine Tools Manufacturers Association vs The
Commissioner of Central Excise, Panchkula [2023 (9) TMI 815]

wherein it has been held as under: -

"11. Coming to third and final issue as to whether any
demand can be sustained on the basis of difference between
the figures of ST-3 Returns and the balance sheets, we find
that it is a settled principle of law that service tax can be
levied only when there is a clear identification of service
provider, service recipient and consideration paid for the
same. In the absence of any such evidence of the service
recipient and the service provided, service tax cannot be
demanded and confirmed. For this reason, we are of the
considered opinion that it is not open for the Department to
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raise demands on the basis of other statutory returns like
Income Tax Returns or balance sheets without proving that
such service has been rendered by the assessee and
consideration thereof has been received. Similarly, no
service tax demand can be raised and confirmed on the
basis of notional income.”

6.5. Similar views have also been taken in the following

decisions: -

(i) M/s. Sajma Enterprises Versus Commissioner of CGST &
CX, Kolkata [2025 (9) TMI 873 — CESTAT Kolkata]

(ii) M/s.GopiChenna and M/s SIS Teleservices Pvt Ltd vs
Commissioner of Central TaxMedchal - GST and
Commissioner of Central Tax Secunderabad - GST [2024
(3) TMI 11 - CESTAT Hyderabad]

(iii) M/s.Rishu Enterprise Versus Commissioner of CGST &
Excise, Dibrugarh [2024 (2) TMI 566 — CESTAT Kolkata]

6.6. Thus, we find merit in the submission made by the appellant
that the demand of Rs.4,28,99,373/- confirmed in the impugned
order merely on the basis of difference between Profit & Loss
Accounts, Balance Sheets and S.T.-3 Returns, is not sustainable.
Accordingly, the demand of Rs.4,28,99,373/- confirmed in the

impugned order is set aside.

7. Regarding the demand of Rs.1,65,03,949/- confirmed in the
impugned order, we find that the said demand has been raised on
the advances received, by taking into account the balance of
advances received as mentioned in the trial balance sheet of the
appellant for the respective Financial Years. However, we find that
the Id. adjudicating authority has not adduced any reasons to
justify the demand of Service Tax confirmed in this regard. For
levy of Service Tax, identification of the underlying service is the
mandatory requirement, which has not been done in the present
case. It was incumbent upon the Department to specify the

taxable service being provided by the appellant and in the
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absence of any specific taxable service being pointed out in the
impugned Show Cause Notice, the demand raised against the

appellant cannot sustain.

7.1. We find that the same issue came up for consideration
before the Tribunal in the case of Commr. of Service Tax, Kolkata
Versus M/s. Haldia Logistics Pvt. Ltd and vice-versa [2025 (5) TMI
2187 - CESTAT Kolkata], wherein the appeal filed by the Revenue
has been dismissed, as service wise quantification was not done in
that case. The relevant paragraphs of the above decision are

reproduced below, for ease of reference: -

“7. In respect of the quantification of amounts realized
given under Page 49 of the Appeal Paper, it is seen that
there is no Service Tax reference. Coming to the Annexure-
III, there is reference of Cargo Handling Service and
Storage warehouse service without specific service-wise
qguantification of Service Tax. On the other hand, we find
that the Adjudicating authority in the Discussions and
Findings portion of the impugned Order, has bifurcated the
demand under four different categories of services and has
dealt with the documentary evidence submitted in respect
of these services and he has come to a conclusion to drop
and confirm the demand under various categories.

8. We find that the Show Cause Notice has been issued in a
very casual manner without proper quantification of Service
Tax under various headings. This being so, we do not find
any error with the Adjudicating Authority who has bifurcated
the demand and come to conclusion. We do not find any
reason to interfere with the detailed findings of the
Adjudicating Authority. Since the matter pertains to the
year 2004-05 and 2005-06, we do not find any reason as to
why it should be remanded once again to the Adjudicating
Authority to undertake the entire exercise once again after
two decades. Accordingly, we dismiss the appeal filed by the
Revenue.”

7.2. A similar issue has also been examined in the case of Star
Freight Pvt. Ltd. versus C.S.T. - Service Tax — Ahmedabad [2023
(9) TMI 71] wherein it has been held that it is imperative for the
department to specify the specific taxable service which is being

provided by the appellant for levy of Service Tax.
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7.3. We find that the ratio of the decisions cited supra are
squarely applicable to the facts and circumstances of this case.
thus, by relying on the decisions cited supra, we set aside the

demand of Rs.1,65,03,949/- confirmed in the impugned order.”

In view of this, for the period prior to 1% July, 2012, the demand is not
sustainable as there is no specific clause of Section 65(105) of the
Finance Act, 1994, under which, the said service is liable to be taxed.
Even it is specified the sub-rule of Rule 3 of the Taxation of Services
(Provided from outside India and received in India) Rules, 2006, under
which the said services can be said to have been received in India. As
it is settled law that prior to 1% July, 2012, the onus to determine the
taxability and classification, was on the Revenue, which the Revenue
has failed to discharge. Therefore, the demand of service tax is not
sustainable for the period prior to 1% July, 2012. The said view has
been affirmed by this Tribunal in the case of M/s India Streamship
(supra), wherein this Tribunal has observed as under :

"8.1. in the case of United Telecoms Limited Vs.
Commissioner of Service Tax [2011 (22) S.T.R. 571 (Tri. -Bang),
it has been observed as under:

"6. We find that no demand can be confirmed against any person
towards service tax liability unless helt is put on notice as to its
exact liability under the statute. In the show-cause notice basic to
the proceedings, the impugned activities were proposed to be
classified under BAS and BSS This proposal was confirmed by the
Original Authority. We find that this order is not in accordance
with the law. The impugned order held that UTL provided services
on behalf of the client le Director, e-Seva and sustained the
demand. We find that under BAS, there are seven sub-clauses.
Demand under sub-clause (vii) could be on activities relatable to

either one of the preceding six sub-clauses. Therefore, if a notice
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issued proposing demand under BAS, the noticee will not be
aware as to the precise ground on which tax is proposed to be
demanded from him unless the sub-clause is specified. In the
instant case, service tax was proposed to be demanded for an
activity under BAS and BSS. Under BSS also several activities are
listed as exigible under that head. In the absence of proposal in
the show-cause notice as to the liability of the assessee under the
precise provision in the Act, we find the demand to be not
sustainable.”

8.2. In the present case, we observe that the Notice failed to
classify the specific category under which service tax is to be paid
by the appellant. Accordingly, we hold that the demands of
service tax confirmed in the impugned order is not sustainable on

this count alone.”

9. We further take note of the fact that for the period post
01.07.2012, the demand has been raised by invoking Rule 3 of the
Place of Provision of Services Rules, 2012, under reverse charge
mechanism. The contention of the appellant is that the said demand
has been confirmed without ascertaining as to what type of service has
been received by the appellant as the show cause notice is vague.
Therefore, the said demand is not sustainable.

10. We further take note of the fact that the show-cause notice does
not specify for what purpose the demand has been raised under reverse
charge mechanism by invoking Rule 3 of the Place of Provision of
Services Rules, 2012.

11. We further take note of the fact that the expenses which have
been incurred by the appellant, are majority for the services in relation
to immovable property situated outside India and the payments were

made by the appellant to overseas line producers for arranging
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shooting of films outside India, therefore, the same are not liable to

pay service tax under reverse charge mechanism. As such, such

services are performed wholly outside in India. For better appreciation,

the provisions of law of Place of Provision of Services Rules, 2012, are

extracted herein below :

“4,

Place of provision of performance based services

The place of provision of following services shall be the location

where the services are actually performed, namely:-

5.

(a) services provided in respect of goods that are required
to be made physically available by the recipient of service to
the provider of service, or to a person acting on behalf of
the provider of service, in order to provide the service:
PROVIDED that when such services are provided from a
remote location by way of electronic means the place of
provision shall be the location where goods are situated at
the time of provision of service:

PROVIDED FURTHER that this sub-rule shall not apply in the
case of a service provided in respect of goods that are
temporarily imported into India for repairs, reconditioning or
re-engineering for re-export, subject to conditions as may
be specified in this regard.

(b) services provided to an individual, represented either as
the recipient of service or a person acting on behalf of the
recipient, which require the physical presence of the
receiver or the person acting on behalf of the receiver, with
the provider for the provision of the service.

Place of provision of services relating to immovable

property

The place of provision of services provided directly in relation to

an immovable property, including services provided in this regard

by experts and estate agents, provision of hotel accommodation

by a hotel, inn, guest house, club or campsite, by whatever, name

called, grant of rights to use immovable property, services for
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carrying out or coordination of construction work, including
architects or interior decorators, shall be the place where the
igumovable property is located or intended to be located.

6. Place of provision of services relating to events

The place of provision of services provided by way of admission
to, or organization of, a cultural, artistic, sporting, scientific,
educational, or entertainment, event, or a celebration,
conference, fair, exhibition, or similar events, and of services
ancillary to such admission, shall be the place where the event is

actually held.”

On going through the said provisions, we find that Rule 6 of Place of
Provision of Services Rules, 2012, is more appropriate as the said
provision provides that the place of provision of services for
entertainment event or similar events and of services ancillary to such
admission, shall be the place where the event is actually held.
Admittedly, the shooting films were held outside India and whether the
shooting films is an event that has been dealing by the Regulation 2(c)
of The Rajasthan Film Shooting Regulations, 2012, which is extracted
below :

“THE RAJASTHAN FILM SHOOTING REGULATIONS, 2012

Regulation 2. Definitions

(c) "Film shooting" means making of cinematographic films of
motion pictures of a story or of an episode of a serial of motion
picture or event recorded by a camera for the purpose of showing
by cinematograph in a cinema, or on television or other electronic
media whether that being for al commercial cinema venture or

purely artistic creation for publicity and/or advertisement,
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intended for public viewing or showing or exhibiting whereof
would be governed by the Cinematograph Act. 1952 (Central Act
No.37 of 1952) or any other law for the time being in force;”

Therefore, shooting of films outside India do qualify under Rule 6 of
Place of Provision of Services Rules, 2012 and the place of service is to
be held where the service has been performed. In this case, the
shooting of films have performed outside in India. In that
circumstances, no service tax is payable by the appellant.

12. Further, we take note of the fact that the services are in the
nature of services relating to immovable property location selection,
which are outside India. For better appreciation of facts, the details are

extracted below :

ANNEXURE - A

Detalls of Service Tax payable' by M/s Shree Venkatesh Flims Pvt, Ltd, on services recelved from outside India during the
perlod 2010-11 to 2013-14

Arnc:um -nvoived (Rs

51, No. Natdra of seevices received Feieseneens sereeieen
i A [ 2010-11] 2021-32 | 2012-13 | 201314
1__{Services relating 1o immovable propedty- Location Selection . 1...325000] 1519976 ...5.‘?9.5.?.3.?,,.’.{‘?.‘..5...5.?
2 lAccomodation chargges eveeenntesamssesneneidn.. B03685] 1350140: 1857705: 2782744
3__{Cor & Van hire with fuel relmbursement 1" 15385| 724991} 1858980 2‘76336

|4 jiocal ravelling & Accomodatin charges ' [ Be0aca] 2721817

§___iSenlor Technicians & Artist remuneration ot
W5 L.E)_c-i_t Technicians & Crew wages 58966511070885 ...........
7 Setexpenses . UETUaggereled O 10579494
8 |Equipment hire charges 333’355“ 5844300
8 iCoordinatorfees withasst, TG “UI86832] 5721419
10 Publickyexpenses . . 7Ol 18875000 0] 1555592
11" {Cafing coradidraion - SigeoTo] 2771168
12 hudlor Artist wages. i 1280120] 1083050
13 {Print Cost (Digitisationicostroforefgtipanty) | S 0i 0 0 284973
14__!Negative Developmerit charges ' 3 ....* "0 '«"“""6"'" 211118] 453561
15 )Teleohohe‘cmvgh* ‘ % : 08 40900f w;gg‘“g

{Totil toxable value™ RGOvT | ] 286380} 8661426 322580161 $9369441| °
j::::::s:;vsr::;:';"b’:u ____l 10.30%| "1030%! 12.36%] 12.36%
....... m' % pRyavie s ..........;...3?.5.99.?1.. 39"27; 3987091] | 7335063
al amount of Servies Tax payable " 12473378
(1 /-(:ﬂ*"}(
,ﬁ (R

IGOUTAM CHATTERIES
Superintendent [Audit)
Group - Xiv
Service Tax Aucit Commissionerate
Kolkata
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Admittedly, all these expenses have been incurred by the appellant
outside India for reference of services relating to immovable property-
location or shooting services, which are performed based on the
services relating to immovable property-location and the same shall be
place of providing services. Admittedly, all the services have been
performed by the appellant outside India. Therefore, the same will be
treated as availed outside India. Therefore, no service tax is payable by
the appellant. In view of this, the demand of Rs.1,24,73,378/- is set
aside.
Issue (b)

Whether an amount of Rs.30,58,083/-, is required to be
reversed on account of alleged short reversal of cenvat credit on
input services used commonly for making both taxable and

exempt supply or not ?

13. We find that the appellant has pro rata reversed the cenvat credit
of the input services used in relation to its film division by computing
the value of exempted and output services on entity basis as a whole
and the Revenue is seeking reversal by considering the revenues of
film division, which is not correct proposition. In terms of Rule 6(3A) of
the Cenvat Credit Rules, 2004, the value of the services provided
during the financial year, is required to be considered and the appellant
has reversed the cenvat credit proportionately. If the same is taken up
as service during the financial year, then, there is no shortage of
reversal of cenvat credit by the appellant. In view of this, the said

demand of Rs.30,58,083/- is set aside.
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Issue (c)

Whether an amount of Rs.26,16,650/- is required to be
reversed on cenvat credit used on input services received from
RIMT Pvt. Ltd. used for providing both taxable and exempt
supply or not ?

14. The Revenue is seeking to recover the said amount against the
cenvat credit amounting to Rs.30,84,840/- availed on input services
received from RIMT Pvt. Ltd. on the ground that the said service has
been used for rendering both taxable as well as exempted services. In
fact, the said services received by the appellant, were exclusively used
for rendering taxable output services. Further, the Revenue has failed
to prove that the services received from RIMT Pvt. Ltd., have been used
for providing exempted services. It is evident from the invoices used by
RIMT Pvt. Ltd. and the corresponding invoices issued by the appellant,

for better appreciation of facts, the said invoices are extracted below :

r
E Real Image Media Technologies Pvt.Ltd
} len‘m s 78, Tivird StreetBalajt Magar, Royapettah, Channak-600014, Tamilnedo
Smatdcrenstuctal
e < T et sy gy — -
ST £ 7R R S i B 33\ 3 10 & T 1
' . ! ’._JLE__ e o _,_g,-]:"ft__‘_f_-_ f X
; Tou
Shree Venkatesh Fins () Lad
- lavoice No 3 TNWC/O00 09 12-14
am Fioor, .
Na® Wailsrioo Strwet, InvotesDute 1 V1R720%
Mol wte
Knikata Cunt Code ; OCS0093
WEST BENGQAL
It
Commaents Comont Mastasing Charges for e moent of May 3012
&%
ftam ODuscaprion Nase Valuse Dsscownt Net Value
MASTERMNGEHE Content Mestanrg Services 41700 o
-
<(Annexure Enclosed) Sub Total s41700
Service Tax 12% 8300e
Primary Bducation Cess % 1300
Secondary Edocation Cess % 8sc
Total COM5E
Amount o words: (RUPEES S0 LAME BIGHT THOUSAND SIX HUNORED "IFTY-FOUR ONLY)
Payment Terems | Immedisle
Payment ahould be Mmads by way of crossed Ak Payse cheque JOvatt in the name of “Real brage Mecka Technalagies Pyl L)
PAN Based Serviee Tas Reghitration Number « AAACMILISON 5TO0
TIN No JIS307K1 188/ CST No 6699246 dated 30-04-2000

EA OE

For Mesl tmage Modia Technologles Pyl Lic

Aathorsed Dignatory

Cormporate oMice : 75, Thind Soreet Balajl Nager Reysperad Chesnal - $00 114 fade Yol +91 (44) 4304-L508 For +93 (44] €3040701
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INVOICE
e~ SH FILMS PVTLTD Invoice No. Dated
:wffe‘ﬁ'g'mm SVF-TU13-14/000083 18-Feb-2014 X
¥ %H FLOO,‘O‘;%.%M NO 508 Oslivery Note Mode/Terms of Payment .
LIKAT A
gm £ uyﬁZWBi”SP’TOO‘.I:g‘nS Supplers Rel, Oiher Refarencals)
Juyer r's Order No., Datsd
Greentouch Entertainnent Pvt.Ltd.
e/ztmammmmwmm Despatch Document No. Dated
' Despatched through Destination
i
|
|
i
i
!
E Ns: Description of Goods Quantity Rate [ per Amount
i
I
' s Dsle;oulng & Digltisation Charges(D.C) 75,000.00
; ervico Tax 12.36% Payable Video Tape(D.C) 9,270.00
!
I
i
1
. ! l
| S |
= =l Total | | | 784,270.00
| Amount Chargesdla (in words) - E&OQE
indian Rupees Eighty Four Thousand Two Hundred
Reventy Only
lRmm: -
Being Dpx and Mastering chargers for the movie of *JODI
LOVE DILE NA PRAANEE"
1 Company’s VAT TIN © 19452504084
Company's CST No. : 19452504258
Company's Service Tax No. : AAECS8975PSD002
Company's PAN : AAECSBITSP Tor PVTLTD
Dectaration \ ;
in terms of Notification no.102/2007. No Credit of Additional
duty of Customs/CENVAT levied under gection 3(5) of the ___Authorised Signstory
customs tariff Act 1975 is admissible
SUBJECT TO KOLKATA JURISDICTION
This s 8 Computer Generated Invoice

5‘

From the invoices produced before us, we find that the invoice raised

by RIMT Pvt.Limited on the appellant, is for content mastering charges
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and the appellant has raised invoices for D5 processing and digitisation
charges. The digital cinema refers to the technical process of
converting a film’s digital intermediate outputs into a DCI/SMPTE-
Complaint Digital Cinema Package by compressing, encrypting and
synchronising image, audia and subtitle files for theatrical exhibition.
As the appellant is engaged a sub-contractor by providing services i.e.
RIMT Pvt. Ltd. and provided the service to the service recipient . As the
appellant paid service tax on the said service, in that circumstances,

the appellant is entitled to take the cenvat credit in full for the services

received from RIMT Pvt. Ltd..

Issue (d)

Whether an amount of Rs.15,53,293/- is required to be
reversed to cenvat credit availed on projectors and its
maintenance related services purported used exclusively for

providing exempt services or not ?

15. The cenvat credit sought to be denied on projector and the
related services to the projector for their maintenance etc. on the
ground that the said projector has been used for providing exempted
services. In fact, the said capital goods have been used by the
appellant for providing exempted as well as taxable services. In that
circumstances, the cenvat credit on the capital goods cannot be denied
to the appellant as in respect of the said capital goods have been used

by the appellant for providing taxable as well as exempted services, this
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Tribunal in the case of Electro Casting Ltd. vide Final Order
No.77612/2024 dated 21.11.2024, has observed as under :

"6. We find that in this case it is a fact on record that Respondent
is manufacturing captively consume goods i.e. coke which have
been ultimately used in manufacturing of final dutiable goods. In
that circumstances, the provision of Rules 6(4) are not applicable
to the facts of this case. As these capital goods received have not
been used exclusively for fabrication for manufacturing of final
exempted goods.

7. In that circumstances, we do not find any infirmative with the
impugned order. The same is upheld and the appeal filed by the

Revenue is dismissed.”

Therefore, the denial of cenvat credit of Rs.15,53,293/-, is not

sustainable.

Issue (e)

Whether an amount of Rs.21,76,552/- is required to be
reversed for excess availment of cenvat credit in ST-3 Returns

Vis-a-vis the cenvat credit register or not ?

16. The cenvat credit of Rs.21,76,552/- sought to be denied to the
appellant on account of the appellants have availed excess cenvat credit
in their ST-3 Returns as compared to cenvat credit register. The
contention of the appellant is that the said amount has already been
reversed by the appellant, which has been shown in their ST-3 Returns
for the period October, 2013 to March, 2014. For better appreciation of

facts, the reversal of the said amount is extracted herein below :
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and for : !
mmwm uwd-?amm

- -lln;qhg Ao oqnn‘uDGNA M.ﬁﬂ:bb- |
servicos to Rule of CENVAT Cradit :mn :

12 AMOUNT PAYABLE UNDER RULE 6 (3) OF THE CENVAT CREDIT RULES, 2004

SiNe : Manth oct Nov Dec Jan Fob Mar
121 Value of Exempted good cloared [ [] 0 [] 0 0
122 Value of exernpted services provided 0 0 1 0 0 °
123 Amount pald ender Rule 8(3) of CENVA ) 0 o 0 0 0
mmmnmw&m

124 mmmmmwc&m ) 0 [ 0 0
Crodt Rusen, 2004 by cash

25 Total amount paid under Rule 8(3) of 0 0 o ) [ 0
CENVAY Croct Rules, 2004 1 2.5+ (1
2301 2.4)

13 CENVAT CREDIT TAKEN AND UTILISED
e e——eee—ee e
13.1 DETAILS OF GENVAT CREDIT OF SERVIGE TAX AND CENTRAL EXCISE DUTY TAKEN AND UTILISATION THEREOF-

S1No Detalls of Credit Oct Nov Dec Jan Fab Mar
1311 Opening Balance 0 T2008 12313 340413 318487 2973
-t
1312 Crest taken |
13121 on inputs 4677 0 [ o [] [ '
13122 O Capital gooas [ ] o412 [ a 179618
13123 on INDUL services feceived directly 1851020 20289 740090 700328 4307018 8852550
13124 #8 recaived from Input Service Distrdutor) Q Ll o 0 0
13125 from infer unit wansfer by a LTU Q o 0 0 0 Qo
131.28 any cthers cread [ o o 0 1] e '
taken(plesse spocity) 4
13127 TOTAL CREDIT TAKEN13,1.2.7=0 1298547 3253289 ar041 786325 4307916 9032166 |
31210302201 30,2341 20.2.440 !
3.1.25+131.26) :
1313 Crocn Utised J
130 for payment of Sarvice Tax 1020540 1253074 i 0w 4200070 4621983 1
131332 | for payment of Education Cass on fax- p) ] ] o 0 R
able services '
13133 for paymant of and Higher 0 0 ] 0 0 0 '
Education Cess on senvices !
13134 for payment of excise or amy other duty 0 0 o Q [} 0 ‘l
13135 lowards ciearsace of Input goods and o 3 o 0 () ;
caplal goods removed as such or after }
ule
(3138 [towards inter unil iransfer fo LTU 0 ) ) T :
13137 [for Payment of amount under Rule 5(3) 0 Q [ 1 0 2113188 /
of the Cenvat Credit Rules, 2004 “/,/
13138 for any other payments/ 0 2 0 e 0 0 3

13139 [TOTALCRED(T UTIISED 131.30%(1 | 1826568 | 3250074 | 373311 | |017281 | 4396870 | e74139 |
31340139.3.2¢ 313301 343,400 !
313543138+3137+13138)

13174 Closing Balance of AT credt | T20008 1"an 545413 318487 2970
SrAgatie 1212743138 S

\MWNGMAYWTWMMW‘TMMMMWF
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Detzlis of Credit Oct Now Dee Jan Feb Mar j
1321 Opering Balance of Education Cess 0 1440 2244 10088 6347 459 |
1322 Credit of Education Cess taken i
13221 on nputs 935 ) 0 ° 0 °
13222 on capital goocs 0 0 1388 0 e 3532
13223 [on input services received divecsy 37038 65264 14820 15726 88158 | 17705
13224 [as received from Inpul Service Dabbuiod 0 ] 0
13235 " [from iter unk banaler by 8 LTU 0 0 o T |
13226 any other crect I 0 0 J‘
— LT St
13227 Tetsl crodit of Education Cess taen | 37973 65866 18208 15728 85158 180643
3227=(13221413222+132234 ! '
3224+413225432286)
1323 Creet of E¢ucation Cess Uilisos
13231 for payment of Educstion Cess on goods| 38533 65082 7466 20345 87534 92837
anc services
13232 lowards payment of education cess on 0 0 0 0 0 L]
dearanca of input goods and captal
Q00ds ramoved as such or after use
13233 towards inter unit tranaler 1o LTU 0o
13234 for any other paymerts! |REVERSAL 42263
@ 3l UNDER - o—
RULE &(3)
13235  |Total credit of Education cass Uilised | 36833 65082 7485 20345 87634 135200
32355 3231+13232+132330
1234) |
1324 Closing Balance of Education cess | 1440 2244 10986 6367 4581 50034 |
334=((132.1+13227)-13235)
13. DETAILS OF CENVAT CREDIT OF SECONDARY AND 1HGHER EDUCATION CESS (SHEC) TAKEN AND UTILIZATION THERE.
oF- .
Detalls of Credit oct Nov Dec Jan Feb Mar
FEX] Opening Dalance of SHEC [ T2 1124 5455 3187 2209 |
1332 Credit of SHEC taken
13321  |oninputs a7 ° 0 ° [] e
13322 | on capital poods [) ° 094 ] ) 1796
13323 |on ingut services received directy 18520 FPTiT) 7410 7004 43080 80526
13324 |as recoived from Input Sarvice Distributod 0 ° 0 0 0
133285 | from inter unit wansfer by & LTU 0 ° [] ) o1
13326  |any olher creat ] 0 0 0 )
takon(piease specity)
13327 |Totst credit of SHEC takan | 3.3 2.7=() 18087 32933 8104 7884 <2080 00132
3321413322+13323+133244] ,
3325+13328)
1333 Crodt of SHEC Utiised e
13331 |for payment of SHEC on goods and s0r- | 18265 32531 3733 10172 43568 T
133332 |towards payment of SHEC on cearsnce ° ° 0 0 [ o
of ngut goods and capal goods -
moved a8 such or afer use
13323 towards Inder unit transter to LTU 0 0 g o [) o—\V
13334 for any other paymentsy | REVERSAL 0 [] 9 0 []
adustmentsieversal | UNDER ‘ 21n
e e (DRS00 SDOCHY)  RULE S—
13335 |Total crodh of SHEC uitsed | 333 5=(1 10265 2o 373 10172 08 Tt
—_ 1 87601
Lo s |
———Page 29 0130

which clearly shows that the appellant has reversed the said amount

during the period October, 2013 to March, 2014. As the appellant has
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already reversed the said amount, therefore, the said demand is set
aside.
Issue (f)
Whether penalty can be imposed under Section 78 of the

Finance Act, 1994 on the appellant, or not ?

17. The penalties have been imposed on the appellant for availment
of cenvat credit paid under reverse charge mechanism without any duty
paying documents in terms of Rule 8 & 9 of the Cenvat Credit Rules,
2004. As there is no evidence brought on record that the appellant has
availed cenvat credit by way of fraud, collusion or willful mis-statement
or suppression of facts or contravention of any provisions of law with
intent to evade payment of service tax, therefore, no penalties can be
imposed on the appellant under Section 78 of the Finance Act, 1994 on
account of availment of cenvat credit paid under reverse charge
mechanism without any valid documents and excess availment of
cenvat credit on the capital goods. Therefore, the penalties imposed on
the appellant under Section 78 of the Finance Act, 1994, are set aside.
18. In view of the above observations, the impugned order is set
aside and the appeal is allowed with consequential relief, if any.

(Pronounced in the open court on 05.02.2026)

(Ashok Jindal)
Member (Judicial)

(K.Anpazhakan)
mm Member (Technical)



