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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI
PRINCIPAL BENCH, COURT NO. 2

SERVICE TAX APPEAL NO. 50081 OF 2025

[Arising out of Order-in-Original No.229(AK)ST/JDR/2024 dated 02.05.2024 passed by
the Commissioner (Appeals), Central Excise and Service Tax Commissionerate,
Jodhpur]

M/s. Ganesh Builders Appellant
Jawahar Nagar, Sri Ganganagar

Vs.

The Commissioner of Central GST & Central

Excise, Jodhpur Respondent
G-105, New Industrial Area, Basni,
Near Diesel Shed, Jodhpur-342003

Appearance:
Present for the Appellant : Shri Mohit Gohlyan, Advocate
Present for the Respondent: Shri Kuldeep Rawat, Authorised Representative

CORAM:
HON'BLE MR. RAJEEV TANDON, MEMBER ( TECHNICAL )

Date of Hearing/Decision: 21/05/2026
Final Order No.50995/2026

RAJEEV TANDON:

The appellant is engaged in the business of road construction, site
formation services and renting of immovable property services and carry
out civil work and sub-contracts with regard to earth work/ site
preparation activities from the principal contractors who are engaged in
road construction activity. The appellant, therefore, carried out work
relating to construction of road embankments with approved material
obtained from borrow pits for the road from M/s. Gurbachan Singh

Contractor and also undertook filling earth work on berms, rolling,
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watering and loading in all kinds of respects from M/s. Shivam
Construction Co. during the period 01.04.2015 to 30.06.2017 for which
the appellant were paid an amount of Rs.15 lakh and Rs.28.40 lakh
respectively, on which amount the revenue alleged non-payment of

service tax by the appellant.

2. The case emanates out of the second-round of litigation before the

lower authorities.

3. The learned adjudicating authority in remand proceedings (during
the second-round of litigation) vide Order-in-Original dated 25.05.2023
dropped the demand to the extent of Rs.7,14,076/- raised vide show
cause notice dated 21.12.2020 holding the very activity performed by
the appellant was in relation to road construction and was therefore
exempted from payment of service tax. In the appeal filed by the
Revenue against the impugned order of the adjudicating authority, the
said order was reversed holding that the appellant was carrying out
service as were “preparatory” to road construction and hence not
covered by the exemption. It therefore would be appropriate to examine
the relevant clause of the mega exemption notification concerned in the

matter:

“Notification No. 25/2012-Service Tax dated 20.06.2012-

13. Services provided by way of construction, erection,
commissioning, installation, completion, fitting out, repair,

maintenance, renovation, or alteration of,-

(a) a road, bridge, tunnel, or terminal for road transportation for

use by general public.”

4, The issue that therefore, arises for consideration is whether earth

work, embankment, construction and activities as associated and sub-



contracted would constitute as an
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activity, entitled

3

for

No.25/2012-ST dated 20.06.2012.

5.

integral

exemption

under

component of

road

Notification

I have heard the learned advocate for the appellant who argues

that the appellant was not entitled for payment of service tax as he was

covered under the category of exemption. In support, thereof, he also

produces for reference, the copy of the letter of acceptance with regard

to which the work was undertaken.

6.

()

Relevant pages of award of work are extracted herein below:

M/s. Gurbachan Singh, Contractor:

[ J

IN

\=

\A'Y\M e xvIi—

LETTER OF ACCEPTANCE

nM/s Gurbachan Singh Contractor,
# 29081 Street No. 1, Janta Nagar,

Bathinda.

E i

This is to notify you that the

Mukatsar Sahib has accepted your Financial Sid_Dated 03.06.201

GRADATION OF LIROAD
GAR BEOAD) (PAS
SArab. (LENGTH :532 KW nd ils melntenance for

<TSAR SAHIE.
75.917/-(Rs Three Crore Forty Two Lacs Twenty Six Thousand Nin

to Bi is hereby

Engineer (C ) .

OFFICE OF EXECUTIVE ENGINEER (C] PUNJAB MANDI BOARD, SHRI MUKATSAR SAHIB
Letter No. S5 8°

Dated: 13[&/1¢
A
i)
ot

Pb. Mandi Board. Shri

for execution of the work namely UP-

KHURANA T _gsﬂ 16 (CHAPPIANWALL} MALOUT-SRI

and Conditions with the time Lmit of S Manths.

Ee s

Up-gradation Cost
Maintenance Cost. Rs
Total Cast.

FROM TR-G1 NH-09 (ABUL
CEAGE NO, PE13:61) UNDER PMGSY-Il (BATCH-1) BLOCK LAMBI DISTT, £RI
¢ 5 year |for the Contract Price of Rupees
Hundred and Sevenieen only)
by Punjab Mandi Board with the approwal of Chief

c wce with the
Engir wer {(PMGSY) Punjab Mandi Board, Mohali Letter No. PMGSY/1812 Dated 07.06.2016 on following rates

. Rs 3,18,16,425/-
24.10.4924
Rs 3,42,26.917/-

—woEnar.

\
o ol

rﬁ

| Rates (in ") ]

Srief Description of items

|

|Gearing ang ing Road Land
wild vegetation, grass, bushes, shrubs, saplings and|

trees of girth LPLto 300 Mm, removal of stumrs of sach|
trees cut earlier and disposel of usservicesdle materials|
and stacking of serviceable material ta be used or|
aucticned, upto 3 lead of 1000 m induding removal and
dispotat of top organic sod not exceeding 150 mm iny
thickness 35 per Technical Spedification Cause 201,

067

22500.00

IDismanting of m_m pavements & disposal of
i wpto lead of 100m stacking
as per

& un
Technical Specification clause 202. & Scarifying Existing]
|gnuminous Surface to a Depth of 150 mm byl

rsechanical Means
means;

1383.97

cun

177.00

1 icn for sy in soil by
Jmnadmz cutting and pushing the earth to site off

embankment upto a distance of 100 m, in
trimming bottom and sice slopes In accordance with!

1961.41

cum

!eqmremenu of lines, grades and cross-sections.
- wilh sporoved
Inbum:g from kgvrow 23tz with a lift upto 1.5 mir.

Trarsporiing o site, spreading, grading to
.ime and compacling to meet requiremant of Tables)
!ODX and 300.2 with aN leads as por MoRD) "
clause 201.5

9230.40

cum

167.00

Carriage /O i of Cut Earth

753.35

< with

deposited at }J,L\, from roadway cutting and excavation
from drain and foundation of other structures graded
and compacted to meet requirement of Tables 300.1,
2nd 300.2 as per Technical Specification Clause 301.5

5602.18

cum

31.00

uﬂwl Loveling i__e mu(ﬂu orlpinal ground
ilitate placement of first

1.

layer of cmnanlmem st:rl'-eﬂ tq 2 depth of 250 mm, |
mixed with water at OMC and then compacted by
rofling so as to achieve minimum dry density 33 given In
Tables 300.1 and 200.2 for embankment construction 33|
per Technical Specification Clause 301.4.1 4

5602.18

Pags 1

(PACKAGE NO. PB13-61)

25.00 (

e |
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M/s. Gurbachan Singh Contractor  0FFice:
Govt. Contractor & General Supplier 29081, St No.1, Jania Nagar, Bathinda

. / \—\/___\\ Mob, 08145-09337, 8914267777, 9417325064

Ref: Letter No. 5580 dated 13/06/2016

WORK ORDER

To,

Ganesh Builders,
1 G-44, Jawahar Nagar,
Sri Gnganagr-335001

subject: Up-gradation of L/Road from TR-01 Nh-09 (Abul Khurana Sh-16 (Chappianwali ),
Length:5.32Km

sr. No. Description of item Qty (Cum) Rate Amount
1. Construction of embankment 9230.4 162.5/- 15,00,000/-
with approved material Per Cum
obtained from borrow pits
Terms & Conditions: -
1.All tax included in above rates except EPF & ESIC. EPF & ESIC will be Paid by you, nothing will be

paid extra.
2.The Work should be completed as per PWD specifications.

3The ime limit of work is 3 months.

4.any dispute related to work settled n Bathinda jurisdiction only.
5.payment will be released in 7 days after submission of bill.

6. Qty of work will increase or decrease as per site requirement.

Thanks,

M/s. Gurh G AN s P e Bl

BT TTATY :

HOY MIX PLANT ; Malout Road, Village Balluana

Bnad) Fiot R 2 lal

For M;s Guoesh Builders

p?uuﬁ ni\

Partner



WWW.TAXSCAN.IN - Simplifying Tax Laws - 2026 TAXSCAN (CESTAT) 587

5

PAN AABFG1354Q L JAISHREE BALAJI |

TIN- 08143403672

MOB:- 94140-90082

GANESH BUILDERS

1-G 44 JAWAHAR NAGAR, SRIGANGANAGAR (RAJASTHAN)

Invoice
Ref. No. Work Order dated 12/12/2016

To,

M/s Gurbachan Singh Contractor
29081, St. No. 1, Janta Nagar,
Bhatinda

Date: 02.03.2017

Subject:- Running bill for work of Up-gradation of L/Road from TR-01 NH-09

(Abul Khurana SH-16 (Chappianwali), Length 5.32 Km

i i Amount
S.No. | Unit Qty. Particular Rate
1 Cum | 9230.4 Construction of embankment with | 162.5/- Per 15,00,000/-
approved material obtained from Cum
borrow pits
Total 15,00,000/-
guilde’ For M/s Ganesh Builders

/é‘\,‘/\,\uTmL

- Partner
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(ii) M/s. Shivam Construction Co.:

EXEL ! .
XECUTIVE EnGiiceR, GENTRAL WORKS DIVISION, PWO
(B&R) BRANCH, NEAR ABOHAR BYEPASS, ABOHAR (PUNJAE)

i
M/s Shivam Cousiretion o, '
Hot Mix Plant, Bhagwanp:iea Road, -
Malout.
No. "o 5(' Date: l/”"/,‘
Subject: - Raising & Strengthening in k. 372.900 to km, 376.240 and in km. 33125;&:
K. AR5.190 on Ahohar-\kmankhera road section of NII-15 (r;cré ;“":)/"2131'2) e
of Punjals.(Job No.NH- 1 Revs NI-62 _PB-2016-17-480 Dated - 4
jab.(Job N ( ) ‘Amnounting to RS: 16,04,39,788/-
vour bid for the aivove said work has heen accepted by the Chief Engincer ey
. " 'n
punjab PWD, B&R Brauch, Patiala vide thelr Memo No.5565/NIT dated 30.11.2016 & Superintending
i ,788/-
faginecr, Contril Works Cirele, Ferozepi vide fetter No. 428-39 dt. 30.11.20106 for Rs. 16,0439 /
. va Lime
(Rs. Sixteen Crove Four Laes Thirty Nine Theusand Seven Hundred and Eighty Light only) witha ti
ates coupled

d Lo your agency at the following ¢

ibject to the financial regular
-

Jimit of Bight (8) Months. A such this wark is liereby allotie
in the approved DNIT su

- - ities and
with the terms & conditivits as exhibited

availability of funds:- e
B - IR 9 g dmmmem v ey 0|7 Rates (in figure an
!I :n : Fuied Dearripsion Ll s .‘_l-"i“w : ___(f_‘_’_rdi)_____..\
Vi AN E . lcoud Wourk e e e e e o e S TG
i {1‘ ~[ Disuantling of Ituiminons courses by mechanicali conmiety as pee IRC/MORTEH Cum ?{i::roc(i g;';;‘;
: specificatior. L ol vatite wanistaciina of Engiveu-n-charge as per approved DNIT )
i [ o st et s canet R
8 53 lk!::iaﬂ\rr‘;rl{ T emibaekiens i filting sith 2 id e U1 Including laying 20cms, “m | R 165/ I(f(_)nc(;::;n;he«‘ 1
2 layers, wiiering et el S DO TBHgneL A% res o5 por MORT&RIT Sixty Five Qnly,
specitication £y b enlite $NELICHOG G sl 1 chacge. 5tk Devision)2013 as
oo sy oyed DT e 402 - . S LT v RS~ <
173 lé;;‘;;':(:"*":_ ;:'ll;::n::r Gy hick fisins i ok laid and Tift im'ludmg[aying | Cum | Ks. lqs/- (9nelh;ndrcd \
i 20rs, Javers, waterug e s adine a8 per coa pleie o 1) respect as ped Mf)lt'l.&ll' l Sixty Five On y)
! sbsclﬁmﬁan& to the enii: inlaction of Laginecr wn-charge. (5tk Revision)2013 as \
| -apd T e fu R s w7 - 7 o o T
.'"4 E{:ﬂ:“l‘,li:::‘;::n::LN:;I:-?:::. o st conpa g Gransb o Suls Base 200mm thick in layer Cuin Rs. 1U57/- ‘(One
I ! af (with thickness of singie Lz nat excecding 2tlmm ‘:ompucted)ol natural sand, Thousaufl h\g‘hl i
! crushed pravel, crughed soar. crisal slag or cerpiaation thereof as per approved l l-Iundn:g :;‘ll\)y Scven \
. temn Nud - . . o 8lae - W] PRI gy A T
4) 2 g ll:::?:(‘ln:;? lu;:u,; sy VG e, l"ﬂ-!'.ﬁ“lkd"m‘.fﬂfﬂm& | Cum ] Rs. 2000/ (Two |
v { pranular material, presive ] with watec (o aeny 155 O &t prepared sub grade/sub Thousand Omuy)
5 lrase /hase or existing v vt iy Lhe gise pray veitls the reguirenents of these
) specitication. The mpterizlshall be fid e oF past I:\}'(.trs ag necessary 10 i
H ! lines,prades &eross seetioniy shiown on 1he apraved Diawings ovas divected by the i !
: wnginear, as per approved DNIT e o 4 S shs saENaR o . T \
Ui | Providing and applying Primer Coit vestlt Emulaini (Rupid Stting) as per 1:§ 8087 Sqm | Rs.21/- (Twenty O
i with approval of Engueer @ G, /10 st ared wah preumatic tieed sell propelled Ouly) \
' pressure sprayer equipped with sell heating aasenpement, siitable pump, adequate %
| capacity compressor and spraying birwah conies I 1 spraying material uniformly at
H specificd rate incluciag 4 Kind ol materit and Lot inclusive of cleaning of surface
}. |free from dust, as per appraved DN e fogs T Rt iessie I 1 ntert
y 2 Providing and applying Tack vl with Engdsion 15l Setrg) as per BS BI07 with | Squ Q8. 7/- (Seven Ouwiy)
' approval of Enpines @2lg; 2 10Smo iee s nh pnegmain (eed gell propelied pressure
{ sprayer equipped with seil heite dreangeniend casiathle prge addeguate capacity
| Compressor and Sy 1z witletu s o spreving weanerinl unilotly at specilied 1
" yate inclading A Kived ol s ies agsprovest DHET L G “
U | Praviding amdeaying of [eose Geaded Paneenen Sars e (Grating: . S R
I thick ('l)ll’:p'-ll‘l("(ivllhi'( Lo an 1 “'IJ"':'{' I I:"‘:-‘ l]':;"'l":: l(- h,l-l- o : ),-u} lDUIII‘IlI Lum | Rs. ’“Uni' (Seven
e e CR el st w2 R/ 108, \ Thousand Only)
e on existing Wlack g s i e e e e e conte mepared inaccordanee o
! werth Ministey of oad 5 a U Bigiaway oo e mons LS ipvision), as per \
| | approved DRI e No t ‘ \ X

yanesd puildet®

«

For M:s

mu
@ lx\\ﬁ‘“ portne’
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: u’.\‘:A".‘;' (A :‘V ] \* |‘{ (28 ;‘:-. -,
.' o s X
. II'S:PA""‘ y AT }‘I: 2 | ')‘, {7 W q.'.,uf»-aﬁ,' 3 ; f%}“‘ﬁi
AT R T
§ ¥ pﬁs (o o4 i )
i a\u"' w"v.l e te nwselfprop"h’-t H.“Sv““ g s
{ Sy e b ea s, adequite gapacity
) e e enyiag mate il uniformly 21 speclfed
.mllkim'o 3 ! 'u e NaJ! o e l g —
o F‘(“" ““‘” i R g ket thickiness in 4 Sl"“""(""‘ viim "“s‘ ""'foll' (Hine
g Ak G s H»-lm A ng iack U surface syes dis base | fhcusana Only)
h’ pe AR R Vol ﬁ("‘\.lu N |,\.lh“ 1“0'\5( il ¢ "“l aher
RSy ‘/':‘ wun)m avargled Bawl 7"2\“\
it _ e e
She e Read o mnrkmg; "M)' 3iz : ! A
TRIRTeY ucmg rnnect ris‘nL m:*.‘/e | L:ﬂm)ﬂ Fifty
; o | aly
d e e T LA e
| L fapared Saveaty Five
al |’ 'ku_h_/)
ol
T, m.u(.:’Zhumep‘..v Dbimn: | fs. 1 JO/ (0..
Jutit greond is cemeat concrete The JS:..]{)‘TW() ‘
Fasiz u'm_. ptl‘“"l ton o l'ﬁimplulnqpu from top Wllh 200mm l‘l!!("zdf‘!d&fh[y On\y)
4% .\t.m.,"tu Secaent ¢ .‘_.,_‘“,‘h:"" : LA iV icenyNot3 - sl e
25 pes iRC 81980 fiip i1 nmft:..“a Maey bisinei e ,laneofslzmlardws‘vn U0, | Rs.2600/- (Two
: _per 'w:.nnr.;. iaase £04 of "‘\)W"&'l ;:1. (:.n' m.g ...xd p.lrmng elz, camnle I‘housand{Sux Hundred
et cangiain ' e — galy) = 2
S7Txing v ity llk.lmm. was ;e No. R3. 5004 ( Five
! dlanse 84 of MORTEAS sy a4 s complee ssper | Hurdred Gnly)
1€ 13 znd Vixing brw s ¢ ill‘r-umovr-d ONIT Tiam Ho.2 & )
i Felro reflective higl imen SRR e hintie s o a5 per IRE 6701 wiith 1 o, Its. $060/- ( Fiva
\ aluri 1-um:.neew ith 2 N s "m_l ks ’;I "P:‘:"‘ ’:\ g, ﬁ(;«‘d over 3uum rick ‘Thauzand Only)
r_,i,,,__ Qg 1_6.3_);55;(6....:: S R oA T ."x:-‘ A .,,‘,|,‘ Awied on a mild stes) wogle
‘mb a6d {ivine 5 Place e R o N S e BRI DU g
2052 Withngien + St recmnv-u'*r y M { Sevea
ov.r o Cricke man e prade shacing, i d Thonsand Saty)
F"'“;-"—EM n.ds*eh angie . Nlrame supnoy e an |
R Fl‘r.;dmg 202 fiv : T O s ) Y
i 2012 vetth 0150 refocti o s i "um'_y Wi oo o '::et::::ialar;s ,:: WCG7. | o, % TRs 6 6000/~ ( (Sx !
Amnz bl Ik aliminim si: Celveith 2582553 .u“l. ron h.n'ncw;vgfle:;n’)av:\r\l1 I l Sy il
stcc.arg,e 0N POt B30G5Sy WIthot e0s of e finttion plate firrly fixad 19 ’ \
-..l.a %:::}:i in To';1;laucr})L0r\cx £ES per L ueed DAY S Ne.18 ‘_ !
ng andfixing Dircciien/Viversion Plao: DUl A m RGO TN T e
: 2012 with reteo refloctive lugl'/lnlon«:u) microg manatye uu"‘.\:(;e-cstl-‘nl:gl(’;:;; ”;Ezr Bl Noo | TR, 3500/ ( Three
y 3min thick aluminvm sheet ficed in POSNich ¢ n-'q,k-u- as per technical clause 801 of ;Tihousqnd Five
MORTE&N! sperificaticns 1S per ay;J.nle‘l\rl e 2oy l undrad Only)
B lmp__ovcnwnlol;unctwn o hitl yuad 5,00 Nus, T R ST s ;
20 | Earth Work in ambankmen in llllu." Wtk il L i mtlncludiug Iaying 20cms i Tﬁﬁ'w
layers, watering and rolling a5 per conpleze in aly AN A3 per MORTS . Hunde d?i/l (Ol\e
specification & 1o the entire satisfaction uf Eugivioer-i. “clune (Sth Revnsmu]dﬂl’i as. ed Ninety Only)
perapproved ONIT Liem No.20 ¢ A |
21 | Providing Iaymg spremlmg and com)wuim- Quitilar Saby Base. 150mm thick. of _ "mn—-—
natural sand, mogrum, gravel, crushed $1012, or casbinativa thereof (source ) ] . Thousand éi :e
approved by Engineer) conlerming to Grinddes Las e Lion401 of MORT&: i é ; Gl
Specifications and physical prapertics 4o pracission as il inclausg 401.2 and tabl
400-1 of MORT&! 1 specifi ifivations as pev gl DEIL en No21 -
22 Providing, laying, Spreacing & campaching ¢loar, « L ue el Wc
Mix Macadam 150 mim thicl prepared inayproved mdng Plan to siiab] uﬁpacﬁy
having provision for conteolleal addition ol water i fored /positivenn
arrangement like Pugniill, swith mateeials conforutag o [hysical rﬁqnlmm@i
Table 400.10 and grading it in Fable 40011 of M) &7, 11 specif
approved DNIT Jtem No.2:!
23 | Providing and a applylm, Privwer Conn it BisGime onls mn (Rtap
8087 with approval of Eugitzecr G 61 7 10 s, aor : witly pean
propelled pressur sprayes tquipped with i !I lusatizm it '('Illu
adequate capacity compresson ol S|PV Dar Bz
uniformly at specifivd as prvoppraved DI e do.t

- %)
. Ganesd BUNCE

por M:¥ ~
: M\\\M“\\' et
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s@& SHIVAM CONSTHUC'I'IONS CO.

Head Of. Works-cum Off.:
Bhagwanpura Road, HOT MIX PLANTS
Vill. Malout H.M.P. :Vill. Malout
H.M.P. :Vill. Bazidpur, Abohar Fazilka Road

pated . 04|06 >0l]

To, o
The Ganesh Builders
Sri GangaNagar,

Subject:- Work Order for Raising & Strengthening in km. 372.900 to 376.240 & in km. 382.540
to 385.190 on Abohar-Usmankhera road.

Dear Sir,
D

With reference to your interest and discussion regarding the above mentioned work at our
office. So Please find the work order for the said work Raising & Strengthening in km. 372.900
to 376.240 & in km. 382.540 to 385.190 on Abohar-Usmankhera road.

Sr.No. Description of work Quantity of Rates Period of
work Contract
1. Filling the Earth Work on
road. Rolling & Watering in 15000/- Rs. 190/- 28,50,000/-
all kind of respect acc. to cum Per Cum
item no. 20 of letter 2054
dated 06/12/2016
Terms & Conditions:-
1. Payment shall made on as per :
work done at site of work 3 M/s Shivam Construction Co
2. Rolling & watering properly & W
achieve the proper density as per 8
department satisfation artner
A Guncs\) B“‘\Oe
pos M2
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6. It is seem there from the above that principal contractor M/s.
Gurbachan Singh had awarded work for construction of embankment
with approved material obtained from borrowed pits while M/s. Shivam
Constructions Co. had raised work order in favour of the appellant for
filling the earth work on road, rolling and watering in all kind of respect

according to item 20 of the letter 2054 dated 06.12.2016.

7. The aforesaid scanned documents clearly indicate that the various
description of work indeed are required for the execution of the work
relating to road construction activity. Various items of this work, integral
to road construction have been awarded to the appellant. There is no
doubt that these are primary activities required to be undertaken for the
construction/maintenance of roads and are an inherent component of
road construction/ building activity. The scope of work as defined in the
work orders are an intrinsic and essential components of the activity of
road construction and are the fundamental premise for any road building

activity.

8. The learned authorized representative for the department submits
that the appellant was rendering taxable services by way of road site
formation and had not paid the required service tax. It was only on the
basis of the 26-AS statement, obtained from Income Tax Department for
the impugned period, that the department could unearth the work
executed by the appellant.It is thus then Revenue’s case that the service
executed by the appellant are prior to construction of road and are
normally undertaken to make the land suitable for any road construction

activity. It is, therefore, the Revenue’s case that the two are quite
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distinct from construction services, though undeniably may be necessary
for ensuring the construction of the road. He thus submits that the
appellant was essentially not involved in actual services provided by way
of construction, erection, commissioning, installation, completion, fitting
out, repair, maintenance, renovation, or alteration of a road, bridge,
tunnel, or terminal for road transportation for use by general public'
which were exempted, but was actually involved in providing services
relating to preparatory work for construction. For these reasons, the
learned authorized representative draws attention to the submission in
para 10.06 of the Order-in-Appeal. It is, therefore, his case, with
reference to Notification No.25/2012 dated 20.06.2012 that entry

no.13(a), which reads as:

“Services provided by way of construction, erection,
commissioning, installation, completion, fitting out, repair,
maintenance, renovation, or alteration of a road, bridge, tunnel,
or terminal for road transportation for use by general public' are
exempted”

would not entitle the appellant to its benefit.

9. I have considered the submissions made by the two sides and
perused the case record. It is evidently clear that the appellant has
undertaken work relating to raising, strengthening, earthwork, road
rolling and water filling, construction of embankment with approved
material obtained from borrow pits for the road work. These services
are indeed necessary for executing the construction activity as stated
aforesaid, though may be preparatory in nature and vital for the task of
road preparation/construction. It cannot be held, therefore, that they

are distinct from construction services as to execute the aforesaid works.
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On the other hand it would be rather appropriate to refer to the said
work as intrinsic and essential to the discharge of the road construction
act for which the said mega exemption. The Revenue has also
contended that the said services are distinctly pre-requisite for starting a
construction, relating to road for road transportation to used by general
public. That being so, it cannot be held as an activity alien and not
connected with road construction services. It is established from records
that the appellant was a sub-contractor for the work awarded to other
contractors in connection with  activities relating to road
construction/maintenance activity. To hold that the appellant was
providing services to the principal contractor, who therefore, discharged
the road construction work would not be a complete reflection of the
correct premise. The earth work and embankment preparation are
necessarily the basic foundation for construction of road. It cannot be
visualized that a road can be physically constructed without first raising
the soil and preparing the embankment. Thus, no artificial barriers can
be brought into road construction activity by hiving off site preparation
work from the entire gamut of activity of road construction. In case the
activity relating to road construction is considered to be shorn of site
preparation by raising artificial barriers, it indeed would be an

engineering marvel with regard to a road construction activity.

10. A closer reading and scrutiny of serial no.13(a) of the Notification
would reveal that it relates to services provided in all forms or
configuration, with regard to construction of the road and merely does
not confine itself to some final stages of road preparatory work like road

surfacing, etc. The term “Construction” would have to incorporate in its
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ambit, the entire chain of activities that would culminate in the
construction, obviously including site preparation for the road as a very
preliminary activity. A harmonious reading of the Notification ibid would
established that activities integral to road construction would be required
to be treated as part and parcel of the “Construction” work to provide a
meaningful and rational interpretation of the said term. It is also noted
that the order passed by the adjudicating authority is well-reasoned and
concisely brings out the reasoning as was adopted by him for dropping of

the impugned demand relating to the road construction activity.

11. The coordinate Bench of the Tribunal in the case of Quest
Engineering & Consultant Pvt Ltd. vs. Commissioner, CGST &
C.Ex., Allahabad, vide Final Order No0.70226/2021 dated 28.09.2021
had held that when a road construction is exempted every activity
relating to the act of road construction service would indeed be
exempted and has even allowed the benefit to service rendered by way
of rendering of the consulting engineering service, related to road
construction as exempted, in terms of Notification No0.25/2012-ST dated
20.06.2012. Further, in the case of GMR Project Pvt. Ltd. vs.
Commissioner of Central Excise, Customs & Service Tax,
Bangalore, the Tribunal vide its Final Order No0.20362/2020 dated
17.06.2020 had held even toll plazas, cattle/pedestrian crossing
facilities, parking bay for buses/trucks, rest rooms for staff and common
public, etc., to be a part of the road and were accordingly extended the
said benefit. Even, establishing of greenery in the middle of the road, by
way of a divider or on the side of the road or erection & setting up of

crash barriers on the side of the road have been held to form part of the
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road and not leviable to service tax. It may be pointed out that the
Tribunal vide its order in the case of SEM Construction vs.
Commissioner of Central Excise, ST, Rajkot (2021(44)GSTL 385)
had held the activity of earth work removal etc., as to be a part and
included it in construction of road activity and thereby exempted from
payment of service tax. The said order was also affirmed by the Apex

Court (2021(50) GSTL 374SC).

12. In view of the aforesaid, there is no doubt that the primary
activities concerned with the road construction as undertaken by the
appellant are in the nature of rendering of services with regard to road
construction and are, therefore, entitled for the benefit of the mega-
exemption vide notification-25/2012-ST  Sr. No.13(a). Under the
circumstances, the appellant is not required to make the payment of the
said service tax amount of Rs.7,14,076/- as activities undertaken would
lie within the exempted framework. There obviously is no question for

demand of interest or levy of penalty in the matter.

13. In view of the aforesaid discussions, the order of the lower
authority is set aside and the appeal filed is allowed with consequential
relief, if any, as per the law.

(Order pronounced in the open Court)

RAJEEV TANDON
MEMBER (TECHNICAL)

Archana



