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Date of Hearing/Decision: 21/05/2026 

Final Order No.50995/2026 

RAJEEV TANDON: 

The appellant is engaged in the business of road construction, site 

formation services and renting of immovable property services and carry 

out civil work and sub-contracts with regard to earth work/ site 

preparation activities from the principal contractors who are engaged in 

road construction activity.  The appellant, therefore, carried out work 

relating to construction of road embankments with approved material 

obtained from borrow pits for the road from M/s. Gurbachan Singh 

Contractor and also undertook filling earth work on berms, rolling, 
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watering and loading in all kinds of respects from M/s. Shivam 

Construction Co. during the period 01.04.2015 to 30.06.2017 for which 

the appellant were paid an amount of Rs.15 lakh and Rs.28.40 lakh 

respectively, on which amount the revenue alleged non-payment of 

service tax by the appellant. 

2. The case emanates out of the second-round of litigation before the 

lower authorities.   

3. The learned adjudicating authority in remand proceedings (during 

the second-round of litigation) vide Order-in-Original dated 25.05.2023 

dropped the demand to the extent of Rs.7,14,076/- raised vide show 

cause notice dated 21.12.2020 holding the very activity performed by 

the appellant was in relation to road construction and was therefore 

exempted from payment of service tax.  In the appeal filed by the 

Revenue against the impugned order of the adjudicating authority, the 

said order was reversed holding that the appellant was carrying out 

service as were “preparatory” to road construction and hence not 

covered by the exemption.  It therefore would be appropriate to examine 

the relevant clause of the mega exemption notification concerned in the 

matter: 

“Notification No. 25/2012-Service Tax dated 20.06.2012- 

13. Services provided by way of construction, erection, 

commissioning, installation, completion, fitting out, repair, 

maintenance, renovation, or alteration of,- 

(a) a road, bridge, tunnel, or terminal for road transportation for 

use by general public.” 

4. The issue that therefore, arises for consideration is whether earth 

work, embankment, construction and activities as associated and sub-
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contracted would constitute as an integral component of road 

construction activity, entitled for exemption under Notification 

No.25/2012-ST dated 20.06.2012. 

5. I have heard the learned advocate for the appellant who argues 

that the appellant was not entitled for payment of service tax as he was 

covered under the category of exemption. In support, thereof, he also 

produces for reference, the copy of the letter of acceptance with regard 

to which the work was undertaken.   

6. Relevant pages of award of work are extracted herein below: 

(i) M/s. Gurbachan Singh, Contractor: 
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(ii) M/s. Shivam Construction Co.: 
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6. It is seem there from the above that principal contractor M/s. 

Gurbachan Singh had awarded work for construction of embankment 

with approved material obtained from borrowed pits while M/s. Shivam 

Constructions Co. had raised work order in favour of the appellant for 

filling the earth work on road, rolling and watering in all kind of respect 

according to item 20 of the letter 2054 dated 06.12.2016. 

7. The aforesaid scanned documents clearly indicate that the various 

description of work indeed are required for the execution of the work 

relating to road construction activity.  Various items of this work, integral 

to road construction have been awarded to the appellant. There is no 

doubt that these are primary activities required to be undertaken for the 

construction/maintenance of roads and are an inherent component of 

road construction/ building activity. The scope of work as defined in the 

work orders are an intrinsic and essential components of the activity of 

road construction and are the fundamental premise for any road building 

activity. 

8.   The learned authorized representative for the department submits 

that the appellant was rendering taxable services by way of road site 

formation and had not paid the required service tax. It was only on the 

basis of the 26-AS statement, obtained from Income Tax Department for 

the impugned period, that the department could unearth the work 

executed by the appellant.It is thus then Revenue’s case that the service 

executed by the appellant are prior to construction of road and are 

normally undertaken to make the land suitable for any road construction 

activity. It is, therefore, the Revenue’s case that the two are quite 
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distinct from construction services, though undeniably may be necessary 

for ensuring the construction of the road.  He thus submits that the 

appellant was essentially not involved in actual services provided by way 

of construction, erection, commissioning, installation, completion, fitting 

out, repair, maintenance, renovation, or alteration of a road, bridge, 

tunnel, or terminal for road transportation for use by general public' 

which were exempted, but was actually involved in providing services 

relating to preparatory work for construction.  For these reasons, the 

learned authorized representative draws attention to the submission in 

para 10.06 of the Order-in-Appeal.  It is, therefore, his case, with 

reference to Notification No.25/2012  dated 20.06.2012 that entry 

no.13(a), which reads as: 

“Services provided by way of construction, erection, 

commissioning, installation, completion, fitting out, repair, 

maintenance, renovation, or alteration of a road, bridge, tunnel, 

or terminal for road transportation for use by general public' are 

exempted” 

would not entitle the appellant to its benefit. 

9. I have considered the submissions made by the two sides and 

perused the case record.  It is evidently clear that the appellant has 

undertaken work relating to raising, strengthening, earthwork, road 

rolling and water filling, construction of embankment with approved 

material obtained from borrow pits for the road work.  These services 

are indeed necessary for executing the construction activity as stated 

aforesaid, though may be preparatory in nature and vital for the task of 

road preparation/construction.  It cannot be held, therefore, that they 

are distinct from construction services as to execute the aforesaid works.   
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On the other hand it would be rather appropriate to refer to the said 

work as intrinsic and essential to the discharge of the road construction 

act for which the said mega exemption.  The Revenue has also 

contended that the said services are distinctly pre-requisite for starting a 

construction, relating to road for road transportation to used by general 

public.  That being so, it cannot be held as an activity alien and not 

connected with road construction services.  It is established from records 

that the appellant was a sub-contractor for the work awarded to other 

contractors in connection with activities relating to road 

construction/maintenance activity.  To hold that the appellant was 

providing services to the principal contractor, who therefore, discharged 

the road construction work would not be a complete reflection of the 

correct premise.  The earth work and embankment preparation are 

necessarily the basic foundation for construction of road.  It cannot be 

visualized that a road can be physically constructed without first raising 

the soil and preparing the embankment.  Thus, no artificial barriers can 

be brought into road construction activity by hiving off site preparation 

work from the entire gamut of activity of road construction.  In case the 

activity relating to road construction is considered to be shorn of site 

preparation by raising artificial barriers, it indeed would be an 

engineering marvel with regard to a road construction activity. 

10. A closer reading and scrutiny of serial no.13(a) of the Notification 

would reveal that it relates to services provided in all forms or 

configuration, with regard to construction of the road and merely does 

not confine itself to some final stages of road preparatory work like road 

surfacing, etc.  The term “Construction” would  have to incorporate in its 
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ambit, the entire chain of activities that would culminate in the 

construction, obviously including site preparation for the road as a very 

preliminary activity.  A harmonious reading of the Notification  ibid would 

established that activities integral to road construction would be required 

to be treated as part and parcel of the “Construction” work to provide a 

meaningful and rational interpretation of the said term.  It is also noted 

that the order passed by the adjudicating authority is well-reasoned and 

concisely brings out the reasoning as was adopted by him for dropping of 

the impugned demand relating to the road construction activity. 

11. The coordinate Bench of the Tribunal in the case of Quest 

Engineering & Consultant Pvt Ltd. vs. Commissioner, CGST & 

C.Ex., Allahabad, vide Final Order No.70226/2021 dated 28.09.2021 

had held that when a road construction is exempted every activity 

relating to the act of road construction service would indeed be 

exempted and has even allowed the benefit to service rendered by way 

of rendering of the consulting engineering service, related to road 

construction as exempted, in terms of Notification No.25/2012-ST dated 

20.06.2012.  Further, in the case of GMR Project Pvt. Ltd. vs. 

Commissioner of Central Excise, Customs & Service Tax, 

Bangalore, the Tribunal vide its Final Order No.20362/2020 dated 

17.06.2020 had held even toll plazas, cattle/pedestrian crossing 

facilities, parking bay for buses/trucks, rest rooms for staff and common 

public, etc., to be a part of the road and were accordingly extended the 

said benefit.  Even, establishing of greenery in the middle of the road, by 

way of a divider or on the side of the road or erection & setting up of 

crash barriers on the side of the road have been held to form part of the 
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road and not leviable to service tax. It may be pointed out that the 

Tribunal vide its order in the case of SEM Construction vs. 

Commissioner of Central Excise, ST, Rajkot (2021(44)GSTL 385) 

had held the activity of earth work removal etc., as to be a part and 

included it in construction of road activity and thereby exempted from 

payment of service tax.  The said order was also affirmed by the Apex 

Court (2021(50) GSTL J74SC). 

12. In view of the aforesaid, there is no doubt that the primary 

activities concerned with the road construction as undertaken by the 

appellant are in the nature of rendering of services with regard to road 

construction and are, therefore, entitled for the benefit of the mega-

exemption vide notification-25/2012-ST  Sr. No.13(a).  Under the 

circumstances, the appellant is not required to make the payment of the 

said service tax amount of Rs.7,14,076/- as activities undertaken would 

lie within the exempted framework.  There obviously is no question for 

demand of interest or levy of penalty in the matter. 

13. In view of the aforesaid discussions, the order of the lower 

authority is set aside and the appeal filed is allowed with consequential 

relief, if any, as per the law. 

(Order pronounced in the open Court) 

   

 

RAJEEV TANDON 

MEMBER (TECHNICAL) 
 

 

 

Archana 
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